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operate the Property. Settling Party has alleged that IED is in default on such loans and IED and
Guarantors are liable for repayment of those loans pursuant to the various Guaranty Agreements.
Settling Party has initiated a foreclosure action on the Property in the Cortland County Supreme
Court (the “Local Court”).

8. IED has abandoned the Site and neither IED nor its principals or their representatives
have directed appropriate resources toward resolving liability at the Site. After many attempts to
engage IED’s counsel in settlement negotiations, Settling Party entered into discussions with EPA
in an effort to decontaminate, market, and sell the Personalty at the Site, as well as to foreclose
and/or sell the Property.

9. Settling Party represents that it holds a security interest in the Property, that it has not
participated in the management of the Property, and thus, that it qualifies for the exclusion from
liability set forth in Section 101(20)(E) of CERCLA, 42 U.S.C. § 9601(20)(E). Settling Party also
agrees that it will continue to comply with CERCLA Section 101(20)(E) during the period in which
it holds a security or ownership interest in the Property. Nonetheless, given the risk of claims under
CERCLA being asserted against Settling Party notwithstanding CERCLA Section 101(20)(E), one
of the purposes of this Settlement Agreement is to resolve, subject to the reservations and
limitations contained in Section X (Reservation of Rights by EPA), any potential liability of
Settling Party under CERCLA for the Existing Contamination, as defined below.

10. The resolution of this potential liability, in exchange for Settling Party’s agreement to
pay to EPA the Escrow Funds, including any interest or other income earned on the Escrow Funds,
which totaled $116,500.98 as of February 1, 2012, and share with EPA, pursuant to the terms
below, certain proceeds from the sale of the Property and Personalty at the Site and any funds
obtained through its pursuit of IED and/or the Guarantors under the Guaranty Agreements, is in the
public interest.

11. EPA and Settling Party recognize that this Settlement Agreement has been negotiated in
good faith. Settling Party agrees to comply with and be bound by the terms of this Settlement
Agreement and further agrees that it will not contest the basis or validity of this Settlement
Agreement or its terms.

III. PARTIES BOUND

12. This Settlement Agreement shall be binding upon EPA and upon Settling Party and its
successors and assigns. Any change in ownership or corporate or other legal status of Settling
Party, including but not limited to, any transfer of assets or real or personal property, shall in no
way alter Settling Party’s responsibilities under this Settlement Agreement. The signatory to this
Settlement Agreement certifies that he or she is authorized to enter into the terms and conditions of
this Settlement Agreement and to bind legally Settling Party.






iii. any hazardous substances, pollutants or contaminants presently at the Site that
migrate under or from the Property after the Effective Date.

i. “Fair Market Value” shall mean the highest amount bid at the foreclosure sale by a bidder
that meets the qualifications set by the Local Court in the foreclosure action. In the event of a
Transfer other than by foreclosure, including by deed or other assignment in lieu of foreclosure, it
shall mean the price at which the Property would change hands between a willing buyer and a
willing seller under actual market conditions, neither being under any compulsion to buy or to sell
and both having reasonable knowledge of relevant facts.

j. “Interest” shall mean interest at the rate specified for interest on investments of the EPA
Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded annually on
October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate of interest
shall be the rate in effect at the time the interest accrues. The rate of interest is subject to change on
October 1 of each year.

k. “Paragraph” shall mean a portion of this Settlement Agreement identified by an Arabic
numeral or a lower case letter.

1. “Parties” shall mean EPA and Settling Party.

m. “Property” shall mean the real property located at 30 Kellogg Road in the City of
Cortland, New York and the real property located at 3727 Kellogg Road, Town of Cortlandville,
State of New York, more fully described in Appendix B and generally shown on the map included in
Appendix A.

n. “Sales Proceeds” shall mean the total value of all consideration received by Settling Party
for the Transfer, less $150,000 attributable to costs for marketing and selling the Property incurred
by Settling Party.

0. “Section” shall mean a portion of this Settlement Agreement identified by a Roman
numeral.

p. “Settlement Agreement” shall mean this Settlement Agreement and any attached
appendices. In the event of conflict between this Settlement Agreement and any appendix, the
Settlement Agreement shall control.

q. “Settling Party” or “the Bank” shall mean State Bank of India, New York Branch.

r. “Site” shall mean the Buckbee-Mears Co. Superfund Site which includes approximately 50
acres and is located at 30 Kellogg Road, City of Cortland, Cortland County, New York, generally
shown on the map included in Appendix A.

s. “State” shall mean the State of New York.
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t. “Transfer” shall mean each sale, assignment or transfer by Settling Party (or its successors)
of the Property, or any portion thereof, where title to the Property (or any portion or interest thereof),
1) is transferred and Fair Market Value is received in consideration, or ii) is transferred by operation
of law or otherwise, including foreclosure and its equivalents following default on the indebtedness
secured, in whole or in part, by the Property, including, but not limited to, a deed or other
assignment in lieu of foreclosure.

u. “United States” shall mean the United States of America, including its departments,
agencies and instrumentalities.

V. TRANSFER OF PROPERTY

14.a. It is the intention of the Parties that the Property will be sold in a foreclosure sale in
the pending foreclosure action by Settling Party against IED and other lien holders. Within 30 days
of the Effective Date of the Settlement Agreement, Settling Party shall file with the Local Court the
necessary applications in accordance with New York State Real Property Actions and Proceedings
Law (“RPAPL”) to effectuate the appointment of a referee to compute the amount due Settling Party
in the foreclosure action and thereafter, the foreclosure sale. Settling Party has no obligation to bid at
the foreclosure sale and take title to the Property in its name.

b. In the event the Property is not sold through a foreclosure sale and Settling Party elects to
obtain title in fee to the Property (hereinafter, “Title Date”), within 60 days of the Title Date, Settling
Party shall use its best efforts to Transfer the Property and pay to EPA the amounts specified in
Paragraph 19. Transfer may be made to a person affiliated with IED, or one of its successors or
assigns, or with any current or former officer or employee of IED, or one of its successors or assigns
(“IED Affiliate), only if the amount paid is at least equal to the value of the property as shown in
the latest appraisal report prepared by a person holding a current general real estate certification
issued by the State of New York (“Certified Appraiser”).

Such “best efforts” shall include, but shall not be limited to, the following:

i. Within 30 days of the Title Date, upon a request by EPA for a subsequent appraisal
pursuant to Paragraph 15, Settling Party shall obtain a appraisal of the Property by a Certified
Appraiser and shall submit copies of the appraisal to each Party within 10 days of the receipt of such
documents;

ii. Within 30 days after receiving written approval by EPA of the appraisal, Settling
Party shall list the Property with one or more real estate brokers, dealers or agents licensed in the
State of New York who usually deal with the type of property in question. Settling Party shall
consult with EPA regarding all terms and conditions of listing the Property with any broker, dealer
or agent. The Property must be listed at an asking price that takes into account the appraised value
and that is approved by EPA. Such consultation shall occur not later than 14 days before listing the
Property;



iii. Settling Party shall maintain the Property in a condition suitable for showing to
prospective buyers and, at all reasonable times, Settling Party shall provide access to the Property to
all real estate brokers, dealers or agents referenced in Paragraph 14.b.ii. for the purpose of showing
the Property to prospective purchasers; and

iv. Within five (5) business days of any offer to purchase the Property, Settling Party
shall advise EPA of the offer in writing, including the identity of the prospective purchaser, and the
consideration which was offered to be paid. Settling Party shall only accept an offer that has been
approved by EPA.

15. Unless requested by EPA at other times, if a contract of sale of Property has not been
executed within six (6) months of the date of listing, Settling Party shall adjust the asking price for
the Property as approved by EPA, and continue such adjustment of the asking price every six (6)
months thereafter with the prior approval of EPA until such time as a Transfer occurs.

16. If no Transfer has occurred within six (6) months of the most recent appraisal, EPA may
request a subsequent appraisal.

17.a. At least 30 days prior to any proposed Transfer, unless otherwise approved by EPA in
writing, Settling Party shall notify EPA of the proposed Transfer, which notice shall include the
terms of the Transfer, a copy of the proposed Transfer agreement and the date, time, and location
that the proposed Transfer will take place. The Transfer shall occur on a date mutually agreeable to
EPA and the Bank, and EPA shall have the opportunity to attend the closing at which the Transfer
occurs. In the case of a foreclosure sale, the Transfer will occur at the referee’s office.

b. At the time when the Settling Party applies to the Local Court for a judgment of
foreclosure sale, it shall request that the Local Court require that: (i) an IED Affiliate shall not be
allowed to bid on a Property unless such bid amount is at least equal to the value of the Property as
shown in the latest appraisal report prepared by a Certified Appraiser; (ii) every bidder must submit
a certification to the referee stating that it is, or is not, an IED Affiliate and, if and as directed by the
referee, demonstrate to the referee’s satisfaction that it is not an IED Affiliate; and (iii) the terms of
sale published in connection with the foreclosure auction include the requirements set forth in
subparagraphs (i) and (ii) above.

c. Settling Party shall, at the time of the Transfer, present to EPA a copy of all of the
closing documents, including final executed documentation for the conveyance and a work sheet
setting forth the Sales Proceeds. Settling Party shall also provide EPA with documentation
sufficient to show: 1) the total value of all consideration received by Settling Party for the Transfer
at the time of the Transfer or 2) the amount obtained through foreclosure. The documentation must
also include: 1) a tax statement showing the assessed valuation of the Property for each of the three
years immediately preceding the Transfer; and 2) a schedule showing all outstanding indebtedness
on the Property.






Superfund twenty five percent (25%) of all amounts recovered on the Guaranty Agreements within
45 days of such recovery in accordance with Paragraphs 22 and 23, below. Settling Party shall
notify EPA of the amount of funds recovered within 20 days of such recovery.

22. The payments to be made pursuant to Paragraphs 19 and 21 above shall be remitted to
EPA’s account at the Federal Reserve Bank of New York via Electronic Funds Transfer (“EFT”).
To make payment by EFT, Settling Party shall provide the following information to its bank:

a. Amount of payment:
b. Bank: Federal Reserve Bank of New York
c. Account code for Federal Reserve Bank of New York account receiving the payment:
68010727
. Federal Reserve Bank of New York ABA Routing Number: 021030004
e. SWIFT Address:
FRNYUS33
33 Liberty Street
New York, NY 10045
f. Field Tag 4200 of the Fedwire message should read:
D 68010727 Environmental Protection Agency
g. Name of Settling Party: State Bank of India, New York Branch
h. Case number: CERCLA-02-2012-2017
i.  Site/Spill identifier: 02YH

Along with this information, Settling Party shall instruct its bank to remit payment in the required
amount via EFT to EPA’s account with Federal Reserve Bank of New York.

23. At the time of payment, Settling Party shall send notice that such payment has been
made to the EPA contact listed in Section XVII and also to:

U.S. Environmental Protection Agency

26 W. Martin Luther King Drive

Attention: FINANCE

MS: NWD

Cincinnati, Ohio 45268

E-mail: AcctsReceivable. CINWD@epa.gov

Said notice shall include the date of the EFT, the payment amount, the name of this Site, the Index
Number of this Settlement Agreement, and the name and address of Settling Party.

24. The total amount to be paid by Settling Party pursuant to Paragraphs 19 through 21
above shall be deposited in the Buckbee-Mears Co. Superfund Site Special Account within the EPA
Hazardous Substance Superfund to be retained and used to conduct or finance response actions at or
in connection with the Site, or to be transferred by EPA to the EPA Hazardous Substance
Superfund.






Settlement Agreement, the United States agrees to release and waive any lien it may have on the
Property now and in the future under Section 107(r) of CERCLA, 42 U.S.C. § 9607(r), for costs
EPA has incurred or will incur in responding to a release or threat of release of hazardous
substances that were disposed of at the Site.

31. Settling Party may, after consultation with EPA, terminate collection efforts against the
Mortgagor and/or Guarantor under the Guaranty Agreements under Paragraph 21 of Section VI
(Payments to EPA). Such consultation shall include a letter from Settling Party that describes the
steps it has taken to recover such funds. Settling Party shall send such letter to the EPA contact
listed in Section XVII (Notices and Submissions). In the event Settling Party collects funds
pursuant to Paragraph 21 after EPA has released its lien on the property, such recovery remains
subject to the disbursement scheme set forth in Paragraph 21.

IX. COVENANT NOT TO SUE BY EPA

32. Covenant Not to Sue by EPA. Except as specifically provided in Section X
(Reservations of Rights by EPA), EPA covenants not to sue or take administrative action against
Settling Party pursuant to Sections 106 and 107(a) of CERCLA, 42 U.S.C. §§ 9606 and 9607(a) for
Existing Contamination. This covenant shall take effect upon receipt by EPA of all amounts
required by Section VI (Payments to EPA) and any amounts due under Section VII (Failure to
Comply with Settlement Agreement). This covenant not to sue is conditioned upon the satisfactory
performance by Settling Party of its obligations under this Settlement Agreement. This covenant
not to sue extends only to Settling Party and does not extend to any other person.

X. RESERVATIONS OF RIGHTS BY EPA

33. EPA reserves, and this Settlement Agreement is without prejudice to, all rights against
Settling Party with respect to all matters not expressly included within the Covenant Not to Sue by
EPA in Paragraph 32. Notwithstanding any other provision of this Settlement Agreement, EPA
reserves all rights against Settling Party with respect to:

a. liability for failure of Settling Party to meet a requirement of this Settlement Agreement;

b. liability based on the ownership or operation of the Site by Settling Party when such
ownership or operation commences after signature of this Settlement Agreement;

c. liability arising from the past, present, or future disposal, release or threat of release of a
hazardous substance, pollutant, or contaminant outside of the Site and not within the definition of
Existing Contamination;

d. liability resulting from the release or threat of release of oil, hazardous substances,

pollutants or contaminants at or in connection with the Site after the Effective Date and not within
the definition of Existing Contamination;
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Records determined to be confidential by EPA will be accorded the protection specified in 40
C.F.R. Part 2, Subpart B. If no claim of confidentiality accompanies records when they are
submitted to EPA, or if EPA has notified Settling Party that the records are not confidential under
the standards of Section 104(e)(7) of CERCLA or 40 C.F.R. Part 2 Subpart B, the public may be
given access to such records without further notice to Settling Party.

b. Settling Party may assert that certain records are privileged under the attorney-
client privilege or any other privilege recognized by federal law. If Settling Party asserts such a
privilege in lieu of providing records, it shall provide EPA with the following: 1) the title of the
record; 2) the date of the record; 3) the name, title, affiliation (e.g., company or firm), and address
of the author of the record; 4) the name and title of each addressee and recipient; 5) a description
of the subject of the record; and 6) the privilege asserted. If a claim of privilege applies only to a
portion of a record, the record shall be provided to EPA in redacted form to mask the privileged
information only. Settling Party shall retain all records that it claims to be privileged until the
United States has had a reasonable opportunity to dispute the privilege claim and any such dispute
has been resolved in Settling Party’s favor. However, no records created or generated pursuant to
the requirements of this or any other settlement with the EPA pertaining to the Site shall be
withheld on the grounds that they are privileged.

54. No claim of confidentiality shall be made with respect to any data, including but not
limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other documents or information evidencing conditions at or around the
Site.

XVI. RETENTION OF RECORDS

55. Until 30 days after the Transfer, Settling Party shall preserve and retain all non-
identical copies of Records (as defined in Paragraph 52). Within 30 days after the Transfer,
Settling Party shall deliver to EPA any such Records. Settling Party may assert that certain
records are privileged under the attorney-client privilege or any other privilege recognized by a
federal court of competent jurisdiction. If Settling Party asserts such a privilege, it shall provide
EPA with the following: 1) the title of the record; 2) the date of the record; 3) the name, title,
affiliation (e.g., company or firm), and address of the author of the record; 4) the name and title of
each addressee and recipient; 5) a description of the subject of the record; and 6) the privilege
asserted. If a claim of privilege applies only to a portion of a record, the record shall be provided
to EPA in redacted form to mask the privileged information only. Settling Party shall retain all
records that it claims to be privileged until EPA has had a reasonable opportunity to dispute the
privilege claim and any such dispute has been resolved in Settling Party’s favor. However, no
records created or generated pursuant to the requirements of this or any other settlement with the
EPA pertaining to the Site shall be withheld on the grounds that they are privileged.

56. The Settling Party hereby certifies that, to the best of its knowledge and belief, after
thorough inquiry, it has:
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XVIIIL INTEGRATION/APPENDICES

58. This Settlement Agreement and its appendices constitute the final, complete and
exclusive Settlement Agreement and understanding between the Parties with respect to the
settlement embodied in this Settlement Agreement. The Parties acknowledge that there are no
representations, settlement agreements or understandings relating to the settlement other than
those expressly contained in this Settlement Agreement. The following appendices are attached
to and incorporated into this Settlement Agreement:

“Appendix A” is the map of the Site;
“Appendix B” is the description of the Site Property;
“Appendix C” is the Escrow Agreement,

XIX. PUBLIC COMMENT

59. This Settlement Agreement shall be subject to a public comment period of not less
than 30 days pursuant to Section 122(i) of CERCLA, 42 U.S.C. § 9622(i). In accordance with
Section 122(i)(3) of CERCLA, the United States may modify or withdraw its consent to this
Settlement Agreement if comments received disclose facts or considerations which indicate that
this Settlement Agreement is inappropriate, improper or inadequate.

XX. TERMINATION AND SATISFACTION

60. Any time after Settling Party has fully complied with all requirements of this
Settlement Agreement, it may submit to EPA a written request for termination of this Settlement
Agreement. Within 30 days of its receipt of such request, EPA will endeavor to respond to the
request in writing. If EPA determines that the obligations required under this Settlement
Agreement have been fully satisfied, then EPA will endeavor to promptly so notify Settling
Defendant in writing, in which case this Settlement Agreement shall be terminated as of the date
of such notice. If EPA determines that the obligations required under this Settlement Agreement
have not been fully satisfied, then EPA will endeavor to promptly notify Settling Party and
provide a list of the deficiencies. In that case, any time after correcting such deficiencies, Settling
Party may resubmit a request for termination of the Settlement Agreement, in which case the
Parties shall follow the procedures set forth in this Paragraph, beginning in the second sentence.
This process shall continue until satisfaction and termination have been achieved.
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