SALES OF MILITARY
BASES AND SURPLUS
SUPPLIES POSE
ENVIRONMENTAL
TRAPS

The federal government recently announced plans to
close or consolidate hundreds of military facilities; this
will have a serious effect on local economies. However,
environmental liabilities could hamper efforts to convert
these properties to government or private interests. This

article provides strategies for limiting these liabilities.

by Larry Schnapf

w ith the end of the Cold War, the federal

government has announced plans to
close or consolidate hundreds of military installa-
tions and weapons manufacturing facilities across
the country that were owned or operated by the
Department of Defense (DOD) and the Depart-
ment of Energy (DOE). The closings and consoli-
dations will result in job losses that could
devastate the economies of the local communities.
To soften the adverse economic impact on the sur-
rounding communities, the federal government
hopes to convert the closed bases to local govern-
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ment or private interests for redevelopment. How-
ever, environmental liabilities associated with
these federal properties have hampered these ef-
forts.

This article discusses the federal liabilities asso-
ciated with these DOD and DOE properties and
provides strategies for limiting this potential
liability.

Military installations can be attractive proper-
ties for developers and local communities because
these facilities typically have highly developed in-
frastructures, such as paved roads, office build-
ings, and schools. In many cases, the bases come
equipped with airports and golf courses. As a
result, the bases can be used by communities to
provide such needed basic services as schools,
housing, or parkland that the towns could not oth-
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erwise afford to build. The communities can also
use the facilities to generate revenues by leasing or
selling the existing infrastructures. Finally, if the
installations are sold to private developers, the re-
development can act as a source of jobs.

However, many of the federal installations ba-
ses have been heavily contaminated with a variety
of hazardous substances. Until the 1970s, toxic
and radioactive wastes were often either dumped
on the ground or buried or poured into unlined pits
or lagoons at many of the federal facilities. Indeed,
the first 86 bases that were slated for closure con-
tained over 500 individual hazardous waste sites
that had to be cleaned up, and 15 of these bases
have been placed on the National Priorities List
(NPL) or Superfund list.

CERCLA Liability for Federal Facilities

Developers and local governments have been re-
luctant to acquire these properties because they
fear that they will be held liable for the cleanups
under the federal Comprehensive Environmental
Response, Compensation and Liability Act of
1986 (CERCLA).! Under this law, owners and op-
erators of a site that is contaminated with hazard-
ous substances will be strictly liable for all cleanup
costs associated with the property even if they did
not place the hazardous waste on the site or were
not responsible for the discharge. Some cases
have held that property owners who had title to
property while hazardous wastes were migrating
or leaking, but who did not deposit the wastes, are
liable for the cleanup costs of the contaminated
property.? Thus, local governments or developers
who acquire title to contaminated facilities could
be liable for the cleanup costs associated with
those facilities.

There are only three affirmative statutory de-
fenses that a landowner could assert under
CERCLA, although some courts have allowed de-
fendants to raise common-law equitable defenses
as well.? The defense most often raised is the
third-party defense. However, to establish the
third-party defense, a landowner must establish by
a preponderance of the evidence that the release
and resulting damages were caused solely by an
act or omission of a third party other than an em-
ployee or agent of the defendant and that the act
did not occur in the context of a direct or indirect
contractual relationship with the defendant. Fur-
thermore, the landowner must demonstrate that it
exercised due care with respect to the hazardous
substances, taking into account the characteristics
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of the hazardous material and the circumstances
or facts involved and also took precautions against
foreseeable acts or omissions of any third parties
and the consequences that could foreseeably
result from such actions or omissions.

CERCLA specifically defines ‘‘contractual rela-
tionship’’ as including ‘‘land contracts, deeds or
other instruments transferring title or posses-
sion.”” As a result, courts have so narrowly con-
strued the scope of the third-party defense that it
is virtually meaningless. For example, by virtue of
its contractual relationship with its tenant, a land-
lord will not be able to raise the third-party de-
fense to CERCLA liability contamination
resulting solely from operations of its tenant.* In
addition, a sublease has been held to constitute a
sufficient indirect contractual relationship to pre-
clude a lessor from successfully pleading the third-
party defense.® Under this interpretation, only the
acts of trespassers, adjacent landowners, or mid-
night dumpers could be used by a landowner as
third-party defense$ and only then if the land-
owner demonstrated it had exercised due care.

In order to reduce this harsh application of the
third-party defense to purchasers who acquire title
to property that is already contaminated, Con-
gress adopted in 1986 an ‘‘innocent purchaser’s
defense’ that completely exonerates such a pur-
chaser from liability. To take advantage of this
affirmative defense, the owner or operator must
establish that it did not know and had no reason to
know that any hazardous substances were dis-
posed of at the facility. To establish that it had no
reason to know of the contamination, a purchaser
must demonstrate that it took ‘‘all appropriate in-
quiry into the previous ownership and uses of the
property consistent with good commercial or cus-
tomary practice in an effort to minimize liability.””
In determining whether there was an ‘‘appropriate
inquiry,”” CERCLA requires that a court take into
consideration any specialized knowledge or expe-
rience of the innocent owner, as well as the rela-
tionship of the purchase price to the contaminated
property, commonly known or reasonably ascer-
tainable information about the property, and
whether the presence of contamination was obvi-
ous or could be detected by an appropriate site
inspection.

In enacting this innocent purchaser’s defense,
Congress attempted to establish a course of con-
duct in real estate transactions, and it is certain
that such sophisticated buyers as real estate devel-
opers must perform detailed site investigation to
take advantage of this defense.” In addition, those



involved in commercial transactions will be held
to a higher standard than persons acquiring resi-
dential property for personal use.? The duty to in-
quire will be measured at the time the property
was acquired, and the higher standard by which
landowners’ actions will be judged will be raised
with increased public awareness of environmental
hazards.

CERCLA Transfer Provisions for
Federal Facilities

In 1986, Congress added Section 120(h) to
CERCLA, requiring any federal agency that trans-
ferred federal property on which hazardous sub-
stances were stored, released, or disposed of to
place notices in the contracts identifying the kinds
and volumes of wastes at the property.® This sec-
tion also required the conveying agency to include
covenants in the contract that any necessary re-
medial action required under CERCLA regarding
hazardous substances had been completed and
warranting to perform any additional remedial
action that may be required regarding hazardous
substances remaining on the property. However,
the federal agencies were not required to make
such covenants to parties that would qualify as
potentially responsible parties (PRPs) under
CERCLA.

It is difficult to see how any
purchaser of a military installation
could qualify as an innocent
landowner since the requisite due
diligence would almost certainly
give the purchaser reason to
know that hazardous substances
may have been disposed at the
property.

For a variety of reasons, Section 120(h) did not
in practice provide purchasers of government
properties with much protection. First, the gov-
ernment is required only to give the covenants to
transferees who would not qualify as PRPs. Since
current property owners may be PRPs, it would
appear that this section would apply only to
lenders and innocent landowners. However, it is

difficult to see how any purchaser of a military
installation could qualify as an innocent land-
owner because the requisite due diligence would
almost certainly give the purchaser reason to
know that hazardous substances may have been
disposed of at the property.

Second, the regulations promulgated by the En-
vironmental Protection Agency (EPA) to imple-
ment the provisions of Section 120(h) narrowly
construed the obligations of federal agencies.!® In
the final rule, the EPA said the notice covenant
requirement applied only to property that was
contaminated during the time the government
owned the property. The agency further limited
the protection of Section 120(h) when it declined
to extend the notice and covenant requirement to
properties that the government had acquired
through foreclosure. Finally, the regulations did
not specifically define what constituted a ‘‘trans-
fer” of real property. As a result, it was unclear
whether leases or easements granted by the gov-
ernment would fall within the scope of Section
120(h).

Purchasers and lessors of federal properties re-
ceived some relief when the Court of Appeals for
the District of Columbia ruled in Hercules, Inc. v.
EPA'! that EPA improperly limited the reach of
Section 120(h) to properties that were contami-
nated when the government owned the land. How-
ever, the court did not find that EPA acted
improperly when it failed to determine whether
leases fell within the meaning of transfers of real
property that were covered by the section.

Another obstacle to speeding the conversion of
defense facilities to civilian use was the EPA’s
view that CERCLA prohibited the federal govern-
ment from transferring any federal property until
all remedial action that was required at the site had
been completed, even if only discrete and isolated
areas were contaminated. Most of the acreage at
the preponderance of federal facilities is uncon-
taminated, yet, under this interpretation, the facil-
ities could not be transferred until all of the
contamination was remediated. In many situa-
tions, there is limited soil contamination but ex-
tensive groundwater contamination. Under the
EPA interpretation, these facilities could not be
transferred until the groundwater was remediated,
which could take as long as 20 years if conven-
tional pump-and-treat technology is used.

Faced with the prospect of federal facilities be-
ing idled by lengthy cleanups, Congress passed the
Community Environmental Response Facilities
Act in 1992 that allows the government to essen-
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tially subdivide federal properties and convey the
uncontaminated parcels.!?

Under the law, the agency that owned or oper-
ated the federal facility must perform what
amounts to a phase I investigation and determine
whether hazardous substances or petroleum have
been stored for more than one year and whether
there has been a release of such substances. For
the 100 or so bases that have already been ap-
proved for closure, the DOD has 18 months to
identify contaminated parcels. For all future in-
stallations, the 18-month investigation period be-
gins when the base closure is ordered. State
governments are required to review those parcels
that are identified as being uncontaminated and
must object within 90 days; otherwise, the states
will be deemed to concur with the conclusion that
the property is uncontaminated. If the site is listed
on the NPL, the EPA must indicate whether they
agree within 90 days.

Faced with the prospect of federal
facilities being idled by lengthy
cleanups, Congress passed the
Community Environmental
Response Facilities Act in 1992,

The amendment also clarified that the covenant
that all remedial action has been performed simply
means that a remedy has been installed and is
properly working. The covenant does not mean
that the contamination has been reduced below the
designated cleanup standards.

The law did not resolve the issue of whether
leases were covered by Section 120(h). Instead,
the amendment simply required the agency own-
ing or operating the federal facility to notify the
state in which the facility is located of any lease
that will extend beyond the facility closure date."

It is unclear how much protection this amend-
ment will provide purchasers of federal facilities.
The uncontamination determination does not
cover properties in which hazardous substances or
petroleum products were stored for less than a
year. Furthermore, although the government
agency is required to perform what amounts to a
phase I investigation, it is also unknown whether
the purchaser could rely on this investigation to
satisfy the due diligence requirements of the inno-
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cent purchaser defense. If the purchaser cannot
qualify as an innocent purchaser, the government
is not required to provide the purchaser with the
covenants warranting that the remedial work has
been performed. In addition, the amendments do
not limit the liability that purchasers may face un-
der other federal laws or state environmental laws.

Purchasing Surplus Government
Supplies

Another area of potential concern is sales of sur-
plus government supplies such as cleaning and
polishing compounds, paints and varnishes, pre-
servatives and sealing compounds, adhesives, and
oils and greases. While the Federal Property Man-
agement Regulations prohibit the federal govern-
ment from selling hazardous wastes, there are few
restrictions on the sales of hazardous materials.

" The Defense Reutilization and Marketing Service

(DRMS) determines whether a particular material
qualifies as a hazardous waste. However, this
agency’s definition of hazardous waste sometimes
conflicts with the definition of hazardous waste
under the regulations implementing the Resource
Conservation and Recovery Act (RCRA)." Under
the DRMS approach, hazardous substances are to
be identified as hazardous waste only if they fall
within the list of hazardous wastes contained at 40
C.F.R. §261.31. Thereafter, the agency will clas-
sify hazardous materials as hazardous wastes only
if they cannot be reused within DOD.

However, the list of hazardous wastes that the
DRMS uses is just one of the four categories of
waste streams that the EPA has classified as
Listed Hazardous Wastes. In addition to the
Listed Hazardous Wastes, materials may also be
regulated as hazardous wastes if the wastes ex-
hibit any of the following four hazardous waste
characteristics: ignitability, corrosivity, reactiv-
ity, and toxicity."

Another area of conflict between the EPA and
the DRMS is the treatment of sales of surplus ma-
terials. A material that is discarded will be consid-
ered a waste that may be regulated as a hazardous
waste if it exhibits one of the hazardous waste
characteristics or is a Listed Hazardous Waste. In
determining whether a material is discarded, the
EPA will look to see if it is being used for its
original intended use. The DRMS just determines
whether the material is to be reused. For example,
if a purchaser intends to buy lubricating oil for
burning in a boiler or plans to purchase a decon-



taminating solution for use as a weed Kkiller, the
DRMS would consider these transactions to be
sales of useful products that may be hazardous
materials but are not hazardous wastes that are
subject to RCRA. However, the EPA would con-
sider the transactions to be sales of hazardous
wastes because the materials are not being used
for their original intended purpose. As a result, the
buyer could be found liable under RCRA for im-
properly handling or transporting hazardous
wastes or could be liable under CERCLA as a per-
son who arranged for the disposal of hazardous
substances.

Similarly, DRMS generally does not place limits
on the time that hazardous materials may be
stored. However, under the EPA regulations, ma-
terials that are kept beyond their expiration date
or that are allowed to accumulate beyond a certain
period of time may become subject to regulation as
hazardous wastes.

Further complicating the problem is that the
government does a poor job of identifying hazard-
ous materials or informing buyers of applicable re-
quirements regarding the handling, transportation,
or disposition of the materials. The problems seem
greatest at the local auction sales as opposed to
sales conducted by the national sales office be-
cause the local field offices frequently have not
received adequate training in identifying and label-
ing hazardous materials. Indeed, a recent GAO
report found that the local field offices failed to
properly identify nearly 30% of the materials as
hazardous materials.

It is important to know that when the DOD sells
the materials through its national sales program,
the government contract gives the DOD the right
to conduct surveillance to ensure that the mate-
rials are used and disposed of properly. The buyer
is also required to submit a statement of intent.

Strategies to Follow When Purchasing
Federal Facilities or Materials

Prospective developers of former military installa-
tions should take the following steps prior to ac-
quiring title to minimize their potential liability
under federal or state environmental laws:

O Do not rely on the federal government inves-
tigations indicating that the parcel is not contami-
nated. Remember that the federal government is
required only to perform investigations on proper-
ties on which hazardous substances were stored or
disposed of for more than one year. Furthermore,

the agency required to perform the investigation is
likely anxious to discard the property and thus has
every incentive to minimize the environmental
threats posed by the property.

[J Similarly, do not be swayed by the fact that
the state government has not objected to the un-
contaminated designation. Under Section 120(h),
state approval will be assumed if the state does not
object within 90 days. Given the limited staffing in
most state environmental agencies, the potential
purchaser should not assume that state silence
means the state agrees with the conclusions of the
federal agency seeking to transfer the property.
The potential purchaser should contact the state
environmental agency and verify that the state
agrees with the federal investigation’s conclu-
sions. Such a purchaser should also determine
whether the state has incurred any investigatory
or cleanup costs associated with the property inas-
much as many states have lien statutes that allow
the state agencies to impose liens on contaminated
property that could encumber title.

O The potential purchaser should retain its own
environmental consultant to review independently
the federal investigation reports and to perform its
own environmental due diligence investigation to
verify the accuracy of the federal investigation.
Because the contractual covenants and warranties
that the federal governmental agency will make
will be limited to hazardous substances remaining
at the property at the time of the transfer, it is
imperative that the potential purchaser identify all
areas of environmental concern (AOCs). This will
ensure that in the event a cleanup is necessary in
the future, the purchaser can demonstrate that the
federal government should have the responsibility
to remediate the contamination. It may also be
necessary for the potential purchaser to perform
its own environmental due diligence because it is
unclear whether the Section 120(h) investigation
would qualify as the due diligence necessary to
preserve the innocent purchaser’s defense under
CERCLA.

As part of the due diligence investigation, it is
also important to determine whether any state or
federal environmental liens have been placed on
the property. If the facility has been placed on the
federal facilities portion of the NPL, an effort
should be made to have the parcel that is to be
conveyed delisted from the NPL.

O If a decision is made to proceed with the
transaction, potential purchasers should carefully
review the Section 120(h) contractual covenants
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made by the government regarding remediation
that has been performed at the site and that the
government warrants it will perform in the future.
In light of the Hercules decision, the covenants
should not be limited to contamination due to re-
leases that occurred during the time the govern-
ment owned the property. Instead, the covenants
should broadly apply to any and all contamination
that has been identified at the property at the time
of the transfer. Remember that the government
will try to draft the definition of ‘‘completion of
remedial activities’’ to refer to the completion of
the construction of the treatment system (e.g., in-
stallation of groundwater treatment wells) and not
the attainment of cleanup levels. The purchaser
should demand that the government commit to
take whatever action is necessary to bring the con-
taminant concentrations down to acceptable
cleanup levels.

Purchasers of surplus supplies should take
the following steps to minimize their potential
liability:

O Independently determine whether the mate-
rials are hazardous wastes and do not rely on any
sales brochures or representations by the DRMS.
The potential purchaser should request copies of
MSDS, confirm whether the material contains
Listed or Characteristic Hazardous Wastes, verify
the expiration date of the material, and determine
whether its intended use is different from the use
by the government.

O Do not rely on acceptance by the DRMS of
the statement of intent as evidence that the in-
tended use of the materials is acceptable or will
not result in the materials being reclassified as
hazardous wastes. These forms are usually just
placed into the file with nothing more than a cur-
sory review. Similarly, do not assume that the
government will use its contractual surveillance
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rights to prevent a use that will convert the mate-
rials into hazardous wastes, because the DOD
generally fails to exercise its rights.

O Independently determine the applicable EPA
or Department of Transportation requirements for
handling, transporting, or storing the materials.

The conversion of military installations to civil-
jan use may be crucial to many local economies
and could prove to be sound investments to pri-
vate developers. If prospective purchasers con-
duct appropriate environmental due diligence and
carefully negotiate the covenants regarding the
environmental conditions of the property, the
environmental liabilities associated with these
properties can be minimized. ]
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