" peals court decision last- month--"—-;

that helghtened bankers’ fears of
“environmental habtlxty claims'is
> unlikely“to hald ‘up “on further"
: appeal accordmg ‘o some envi-
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A controvers1al federal ap-

" “The decxslon was an aborm-

. natton, ’ said” ‘Edward F. Man-
-nino, partner in-Baskin Flaherty -

“Elliott “& . Mannino, Philadel-
. phia; and author of “Lender Li-

j..-.’;abthty and Bankmg thlgatton ”

If the court’s -decision is up-

“held; M Mannino and other™

lawyers 3 -current .proposals

- by Rep. John’; TaFalce, D-N.Y.,

and Sen. Jake Garn, R-Utah, to
ease lender liability may. be ob-

solete even before: they:are acted, s

“on. Their bills focus on lender li-
‘ability in ‘a foreclosure. But the
decision “makes - a -lénder’s ac-
tions before foreclosure the
more important issue.

Misinterpretation Alleged

Mr. Mannino said the opinion.
by two judges of the 11th U.S,
Circuit Court of Appeals in At-
lanta, in a case 1nvolv1ng a sub-
sidiary of Fleet/Norstar- Finan-
cial Group, Providence, R.L,
misinterpreted a provision in’
the soscalled Superfund law,
which gives lenders-an exemp-
tion from liability.

“They took what was an ex-

i clusion from liability and held it -

as an alternative basis of liabil-
ity,” Mr. Mannino said.-

_ ronme

lenders that foreclose on'real es-
tate from liability, prov1ded they
did not participate in managmg
the property, Mr. Mannino said.:
The appeals .judges héld-in the:

.Fleet case that a lenider could be’

held liable if it participates ini

_management “to a degree md1-«

cating’ capacxty to influence the:
corporation’s treatment of - haz-
ardous waste.” .

+Fleet/Norstar- said it expects

_to petition the court today for a'
* new hearing by a panel of all 10
‘circuit judges.

Current congressional efforts
to clear up the confusion for:
banks appear to be stalled in’
committee despite heavy lobby~
ing by banking groups. :

Lawrence P. Schnapf, envi-.
ecialist with- Lord. .
Day & Lord, Barrett Smith, New:

York, said Congress should look -

to a Pennsylvania law for lan- -
guage that distinguishes between. |
- financial -and operational man-: :
agement. A Colorado law also’

could be helpful because it spells
out what due diligence steps a

“lender can take before the loan:

to avoid a later claim. a0,
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