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if a volunteer may be protected from
third-party property damage claims
or injunctive relief where the vol-
unteer takes title after completing
an on-site cleanup and was not
required to remediate contamina-~
tion that migrated from the site
prior to the act.

Tax Credits

There are two key categories
where tax credits are available.

Perhaps the most valuable tax
credit is the Brownfield Redevel-
opment Tax Credit (BRTC).5 Similar
to the state Investment Tax Credit,
the BRTC applies to three types of
costs: site preparation costs, tan-

gible property costs, and on-site

- groundwater remediation.
The “site preparation” credit
applies to costs that can be charge-

able to a “capital account” and

includes costs of soil and ground-
water remediation, site clearance
and demolition; excavation, securi-
ty and other costs to make the site
usable for commercial, industrial,

residential, recreational and envi-

ronmental conservation purposes.
However, site acquisition costs are
not eligible. Applicants ‘may claim
credits for site preparation costs for
up to five years after the COC.

The Qualified Tangible Property
Credit (QTPC) cost component is
available for costs of buildings and
improvements that are placed into
service within three years of the
COC. The QTPC may be claimed for
up to 10 years after the property is
placedinito service. An applicant
does not have to own the property
to.claim the QTPC. Thus, a tenant
can claim the credit for the cost of
leased improvements provided the
tenant is not responsible for dis-
posal or discharge. of hazardous
wastes or petroleum.

The BRTC can be “recaptured” or
added back to the taxpayer’s tax-
able income for the year that a
“recapture” event occurs. One
recapture event is revocation of a
COC. Another recapture event is
when the property is sold within 12
years of the COC. As drafted, this
credit substantially reduces the
attractiveness.of the BCP-for resi-
dential projects since a developer
that sells a condominium, town-
house or single family residence on
the brownfield site within 12 years
of the COC could lose most if not all
of the credit. It is less clear if a

- recapture event would be triggered

by the sale of co-op units since this

| involves transfer of stock and not

transfer of title in land. Rental units
do not appear to be sibject to the
recapture provision.

The “on-site groundwater reme-
diation” cost component refers to
costs incurred after the COC and
may be claimed for up to five years
after the:COC. The five-year limit
may discourage the use of long-term

| operation and maintenance pro-

grams in favor of more aggressive

treatment technologies that could

result in greater upfront costs.
The unt of the BRTC varies

.t least one-half of the property i
“located in an environmental

a corporate taxpayer and 10 per-
cent for a non-corporate taxpayer.
The credit increases by 8 percent if
at least 50 percent of a site is locat-
ed in an “environmental zone.” The
taxpayer can add another 2 percent
for unrestricted (residential)
cleanup. Thus, the maximum BRTC
is 22 percent for a corporate tax-
payer and 20 percent for a non=cor-
porate taxpayer.

The BRTC is a refundable tax
credit but may not be used to
reduce a taxpayer’s liability below
its applicable alternative minimum
tax. Anv unused BRTCs will be treat-

ed as an overpayment of income tax -
for that taxable year, entitling the -
taxpayer to a tax refund. The cred-
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"it may be claimed by individual

partners in a partnership, members
of limited liability companies and
shareholders of New York “S” cor-
porations.

Applicants may accrue costs for
the BRTC after execution of the act
but pre-act costs are ineligible. The
tax credit may not be claimed until
after the COC. The BRTC is avail-
able in the taxable year in which the
COC is issued beginning in April 1,
2005. Less clear is whether appli-
cants may claim the BRTC for COCs
issued before April 1, 2005.

Real Property Taxes

The other significant brownfield
tax credit is the Brownfield Reme-
diation Tax Credit for Real Proper-
ty Taxes (brownfield RPTC). This
tax credit is modeled after the
Empire Zone RPT Program. The

_brownfield RPTC is based on the

number of jobs at a brownfield site,
including employees of tenants.
While the brownfield RPTC may
stimulate construction of shopping
malls and office buildings, it does
not provide much incentive for res-
idential development.

The brownfield RPTC includes

-credits for eligible real property

taxes as well as payments in lieu of
taxes. The brownfield RPTC may be
claimed against income taxes by
individual partners in a partner-
ship, members in a limited liability
company, or shareholder in an “S”
corporation that received a COC.*
The brownfield RPTC is limited to
owners of the contaminated prop-
erty who obtained a COC.

There is a complicated formula
for calculating the brownfield RPTC
tax. First, the amount of the eligible
real property taxes is multiplied by
either 25 percent (or'100 percent if

an “employment number factor
which is based on the average num-
ber of full-time employees at the
site during the taxable year.” Thus,
for a site not located within an envi-
ronmental zone that has $2 million
in eligible real property taxes and
50 employees, the brownfield RPTC
would be calculated as follows: 25
percent x $2 million = $500,000 x 50
percent (employment number fac—
tor) = $250,000.

The brownfield RPTC has a max-
imum cap of $10,000 times the aver-
age number of employees for the
taxable year. Thus, using our prior -
illustration, the developer of the
site would be limited to clalmmg

~$50,000 per year.

- Another unanswered question is
what effect does the exercise of a
reopener have on the ability of the

- applicant to obtain the brownfield
. tax credits? Will previous tax cred—
e Vits get recaptured‘?
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"The BRTC is available to a tax-
payer that has received a COC. Since
a subsequent site owner would ndt
have been issued the COC, it is
unclear if the BRTC can be trans-
ferred with site ownership. Howev-
er, where the applicant is an LLC,
partnership or corporate entity, the
benefits of the BRTC should be avail-
able by transferrmg an ownership
interest in the entity that received
the COC. The Department of Trea-
sury and Finance is currently review-
ing requests for advisory opinions
on this issue. In contrast, the brown-
field RPTC is expressly transferable
to subsequent purchasers of the site
who take title within seven years of
issuance of the COC.

There are also some timing issues
that need to be resolved. For exam-
ple, if a site is transferred after an
act is executed but prior to issuance
of a COC, can a successor who com-
pletes the work claim the costs
incurred by the seller? Similarly, can
a purchaser acquiring the proper-
ty after a COC but before the cer-
tificate of occupancy claim the
BRTC for the costs of the improve-
ments constructed by the seller?

The Brownfield Cleanup Law has
already generated significant inter-
est in redéveloping contaminated’
properties, particularly in the
downstate area. This article has
highlighted only some of the impor-
tant challenges facing the DEC and
the legisiature as the BCP is imple-
mented. How these questions are
resolved will largely determine the
success of this long-gwaited law.
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4. ECL §27-1421(2)(a).

5.N.Y. TAX LAW §21.
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7. The employtment number factor is calcu—
lated by applying a multiplier against the aver-
age number of full-time employees at the site.
For sites with less than 50 employees, the mul-
tiplier is 25 percent; for sites with 50 but less
than 75 employees, the employment number

-factor is 50:percent; for sites with 75 but less

than 100 employees, the employment number

! factoris 75 percent; and for sites with 10001




