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EPA Asked To Require
Community Input for Due Diligence

Standards
The Small Business Liability Relief
and Brownficlds Rcvitalization Act

(“Brownfield Amendments”) established the
ASTM E1527 as the interim standards for
satisfying the “approprate inquiry” of the
inhnoccnt p urchascr defense for commercial
propcrty transactions that take place after
May 31, 1997. The Brownficld Amendments
also cxtended the “appropriatc inquiry”
requirement to purchasers who want to
assert the Bona Fide Prospective Purchaser
Deofchse and property owhers who scck to
qualify for thc Contiguous Propcrty Owhcr
defense.

These interim standards are to
remain in effect until EPA promulgates
permancnt duc diligence standards. Undcer
the Brownfield Amendments, EPA was
dirccted to promulgate the pcrmanchnt
standards by January 11, 2004.

A  coalition of community groups
recently told EPA that local communities

should have greater input oh how
environmental site assessments will be
performed. To achieve this goal, the

community representatives have asked the
agcncy to build into its upcoming duc
diligence regulations a mechanism that
recuires a site's neighbors to be interviewed
during the ESA process.

The community groups have relied
on a relatively obscure provision of the
Brownfield Amendments to support this
request. Under section 128 of CERCLA
provides that for a state brownfield program
to qualify as an cligible statc responsc
program, the state must have mechanisms
to provide meaningful opportunities for public
participation. Specifically, this provision
mandatecs that a statc cstablish a
mechanism to allow any person that is or
may bc affccted by a rclecasc or threcatencd
release of a hazardous substance, pollutant
or contaminant at a brownficld sitc located in
a community in which the person works or
resides may request that a site assessment
he performed.

The community representatives not
only want the states to establish a process
whcere individuals can rcquest a statc to
order a propcerty owner (orthe state where
there is no viable owner) to perform a site
assessment but also want EPA to require
that consultants performing private site
assessments to be required to interview a
certain number of individuals living in the
community near a site. They feel this could
be an coffcctive tool to consure carly
community input in clcanup and
development decisions.

EPA Not Planning to
Incorporate Transactions Screens In

Due Diligence Standards




The Brownfield Amendments
provides that thc interim duc diligence
standard for transactions of commercial
property after May 31, 1997 shall be the
proccdurcs c stablishcd by ASTM “including
the document known as” the ASTM E1527-
00. Bccausc of thce usc of thce word
“including” there has been considerable
debate whether the ASTM E1528
Transaction Screen can satisfy the interim
standard.

However, there appears to be no
uncertainty among the EPA staff that have
bcen  assigncd responsibility for drafting
EPA’s due diligence stanhdard. This team
has informecd us that the transactional
screen is not being considered as a possible
standard because it does not satisfy all of
the criteria sct forth in CERCLA scction
9601 (35)(B)(iii).

Commentary: The volume of
transaction screens continues to decrease.
According to ESA report published by EDR
Business Information Services, the number
of transaction scrcchs pcecrformed in the third
quarter of 2002 dccrecascd G% to
approximately 7,500. Compared to a year
ago, transaction screcen activity is down
18%. E SA R eport attributed to decline to a
tightening of lending standards. Banks are
now requiring Phase | ESAs where they may
have uscd transaction screchns in the past.
The average price of a transaction screen
was $700.

Meanwhile, Phase | ESA activity fell
5.7% in the third quarter of 2002 and 5.5%
from ohc ycar ago. 29% of all Phasc | ESA

were performed on commercial/office
spaces with undeveloped land accounting
for 15% of the Phase | ESA market,

industrial properties at 13%, multi-family at
11%, retail 9% and telecommunications at
5%.

Study Finds Environmental

Issues Kill 50% of Transactions

According to a survey conducted by
CFO Research Services on behalf of Chubb
Environmental Solutions, 50% of companies
have recently declined to purchase property
because of environmental issues. 140 Chicef
Financial Officers and Senior Vice
Presidents participated in the survey which
was cohducted in June. The respondents
work for scrvice firms, hcavy and light
manufacturcrs, chcemical firms and
retailers/wholesale distribution. Annual

company revenues ranged from less than
$100 million to morc than $1 billion.

53% of all respondents said that at
lcast onc business transaction has failed
bccausc of unrcsolved cnvironmcental
issues. However, the failure rate was nearly
609% for hcavy manufacturcrs.

The reason most cited by
respondents for Killing a deal was the refusal
by one of the parties to remediate
contaminated (599%). Thec sccond most
commohn reasonh was the failure of a parnty to
disclose the contamination (29%).

In addition, 35% of thc companics
surveyed said they had been investigated by
a statc or fedceral agency over cnvironmecental
cohcerns. 7 6% of the companies that were
investigated had been fined while 38% faced
othcr conscqgucnces such as being requirced
to cleanup a site or shutting down a facility.
Neardy half of the companies reported that
their boards receive recgular updates on
chvironmental risks.

Companies Increasing Environmental
Disclosures in Public Filings

A study by KPMG has found that
45% of the 250 largest companies in the
word are disclosing information about
environmental and social issues that are not
required by disclosure laws. While the
surwey found that Health, Safety and
Environment (“HSE”) reports remain the
most common types of disclosures,
companics arc beginning to shift from
environmental compliance to sustainability
and other scocial issues. For example, many
companies such as DuPont, Ford and BP
have begun to disclosc in the annual reports
and SEC filings discussions on thc risks thcy
face from climate change. Other companics
are issuing separate reports on sustainability
and social responsibility issues.

Some of the companies are making
the disclosures in response to pressure from

shareholders. In May, the Rockefeller
Philanthropy Advisors organized the Carbon
Disclosure Project where investors

represcnting $4 trillion in asscts contacted
500 large corporations asking them to
quantify their greenhouse gas emissions
(“GHG”) and discuss thcir plans to rcducc
GHG c¢cmissions. In  Junc, the Word
Resources Institute reported in June that
shareholders of petroleum companies could
lose 6% or more of their investment value
because of regulations to reduce emissions




of greenhousce gasces (“GHG”). Only 3 of 17
energy companies studied in the report
discusscd thce possible impacts of futurc
GHG regulations on their future busincess
operations. Some insurers such as Swiss Re
have begun to review what their insurcds arc
doing to manage GHG emissions and are

considering excluding compahnies and
directors from coverage.
In another study by

PriceWaterhouseCoopers (“PWC"), 32% of
recspondents indicated that they have issucd
sustainability repors, 18% said they planned
to do so within two years and another 23%
said they anticipated discussing
sustainability issucs within 3-5 ycars. Of
thosc companics in the PWC study that said
thecy were discussing sustainability, 67% had
revenucs over $25 billion.

75% of the 140 businesses that
participated in the PWC study said they had
adopted some sustainability practices. The
top five sustainability initiatives adopted by
companhics include pollution prevehtion
(91%%), environmental management systems
(88%), cmploycc voluntcering (77%),
community outreach (74%) and corporate
philanthropy (74°%).

89% of all the companics surveyoed
thought there would be an Iincreasing
emphasis on sustainability issues within the
next five years. 53% of these companies
said that reputational risk was the most
im portant extemal driver for adopting
sustainability practices. The other top
reasons were customer demand (40%) and
industry trends (39%%).

Of the companies that have not yet

adopted or do not plan to address
sustainability issucs, 829% said there was not
a clcar busincess justification for thesc
measures. The other most common reasons
were lack of stakeholder interest (629%), lack
of management commitment (53%), difficulty
in measuring results (47%) and absence of
legal requirements (41%).
Commentary: Online environmental network
Care2 and n onprofit consumer organization
Co-op Amecerica recently crecated a website
that is designed to h elp consumers i dentify
and support socially and cnvironmecentally
respohnsible businesses. The new resource
makes it easier for consumers to find
socially and cnvironmcntally responsible
products.

EPA Inspector General Finds

Widespread Errors in CERCLIS

According to a n a udit report issued
by EPA’s office of inspector general (“O1G”),
more than 40% of the superfund site activity
data containcd in thc Comprchensive
Environmcecntal Rcsponsc, Compcensation,
and Liability System (“CERCLIS”) tracking
system is inaccuratc or inadcquatcly
supported. The OIG said the inaccurate data
included incorrect codes about the status of
actions at thc sites. The report also found
that many sitcs wecrc impropcHy identificd as
becing on the National Prioritics List (“NPL”™)
or did not indicate they had been
archived.Somc sites had incorrcct codces
identifying what actions had been taken or
indicating that no actions had bccn takcn.
Othcer sites had incorrcct datcs or
information had not bccn cntcrecd for over
tcn ycars. Thec report reccommended that
EPA dcvclop cxception rcecports to identify
sites that have not had any new information
entered for a reasonable amount of time as
well as for non-NPL sites where the status
code indicate actions were underway or
were required when the action had already
been completed.
Commentary: The CERCLIS is the
databasc of sites that arc belicved to have
been impacted with releases of hazardous
substances. For much of the Supcrfund
program, sites that were designated as “no
further remedial action plannhed” (“NFRAP”)
remained in the database. Even those these
sites were hot contaminated, they were
essentially stigmatized by being on the
CERCLIS. Some lenders did want to finance
the redevelopment of these sites perhaps
not understanding the difference boetwecen
thec CERCLIS and thc NPL which is thc list
of the most seriously contaminated sites. As
a result, EPA archived or removed
approximately 30,000 NFRAP sites from the
CERCLIS as part of its Superfund reforms of
the mid-1990s.
EPA Announces Additional University

FEnforcement Actions

Central Connecticut State University
(“CCSU”) recently agreed to pay a $391,830
civil pcnalty for a varicty of cnvironmcental
violations. The violations were uncovered
during a Junc 2001 EPA inspcction of the
143-acre campus.

Most of the violations occurred at
the university’s chemistry and biology
building, and the fine arts center. Violations




included failing t o o btain a state hazardous
wastce storagce permit, failurc to conduct and
document hazardous waste training, not
pcrforming waste dcterminations on
hazardous waste and solid waste generated
on campus, and failing to propery label and
manage containers of hazardous waste. In
addition, EPA said thc university failed to
preparc and implemcent an oil spill prevention
plan for its five underground tanks, 31
aboveground tanks, and 28 transformers.

Three New York area universities
face a total of $1.1 million in penalties for
alleged violations of hazardous waste
regulations. Columbia University was fined
$797,029 for improper storage of hazardous
wastes, failing to perform hazardous waste
determinations, hot developing an adequate
contingency plan, failing to conduct
hazardous waste training and establishing
appropriatc cmergency procedures

Long Island University was fined
$219,883 pcnalty for not conducting
hazardous waste determinations, storing
hazardous wastcs without a pcrmit, and
failing to adcquatecly respond to EPA
information rcquests. The hazardous wastes
violations involved mercury, organic
solvents, picric acid, spent fluorescent light
bulbs, used computer monitors and other
wastes primarily gencrated by or uscd by the
university’'s teaching and research
laboratorics and maintchance facilitics at its
Brooklyn campus.

Necw Jcerscy City University was
fined $88,344 not performing hazardous
waste doterminations, improper storage of
hazardous wastce, not conducting hazardous
waste training and failing to Keep release
detection records for two USTs that have
subsequently been removed.

Cheese Manufacturer Uses EPA Audit
Policy to Avoid 100% of Civil Penalties

EPA agrccd to forgive $150,000 of
potential civil violations that were voluntarily
disclosed by cheesemaker Joseph Gallo
Farms undcr the agency’s audit policy. After
conducting a voluntary audit, Gallo Farms
notified EPA that the company had
discovered that it had failed to file toxic
rclecasc inventory (“TRIS”) for the usc and
release of nitric acid and nitrate compounds.
Gallo corrccted the violations and submitted
notification showing that thc corrcctive action
was taken within 14 days. The company
used the Nitric acid to clean equipment. The

Nitrate compounds were generated when
the nitric acid is ncutralized.
Lacility I'ined for Release of
Refrigerants

Fresh Mark Ilhc. was fined $70,358
for failing to disclose a relcasce of 7,000
pounds of anhydrous ammonia resulting
from a broken refrigeration system valve at
its sausage plant located in Canton, Ohio.
The relcasce lasted about three hours and
the plant was evacuated atthe time of the
incident. EPA computer modeling indicated
that thc chcemical plumc drifted onto
ncighboring propcrtics.

Under EPCRA, the company was
rcquircd to immeodiately recport relcasces of
anhydrous ammonia release larger than 100
pounds to the National Response Center as
well as state and local emergency responsc
commissions but did not notify these
authorities until more than 41 hours after the
incident. The company did notify the Canton
fire department within three hours into the
incicdent.

Commentary: Facilities using hazardous
chemicals may be subject to a myriad of
federal, state and local release reporting

rcquircments that may havc diffcrent
thresholds and timce pcriods for reporting
rclcascs. This incident illustratecs that a

company that does not timely notify all
approprate govermment agencies of a
rcportable relcasce may find itsclf subjcct to
fines cven if timely notificd onec agency.

This incident also demonstrates how
easy it may be for a purchaser of
cohntaminated property to lose its Bona Fide
Prospective Purchaser defense. The new
defensce requires purchascrs to comply with
all reporting obligations. Simply notifying onc
agency may hot be satisfy this obligation and
cause a purchaser to forfeit its immunity
from liability.

LU Adopts Additional Ilectronic Waste
Reguirements

The European Parliament recently
imposcd mandatory rccycling requircments
on manufacturcrs of clectrical products.
Under the “electro scrap” law, manufacturers
must pay for the recycling of electrical goods
ranging from shavers to refrigerators and
laptop computers. The EU hopes that the
requirecments  which go into coffcct in
September 2005 will increase recycling of
the six million tons of clecctronic waste to as




high as 75%. The new law also will also ban
the use of toxic substances such as lead,
mercury and cadmium in such household
appliances from 2006

Manufacturcrs cstimated the rules
could cost $7.7 billion a year to collect and
disposc of the waste. They wam  the
incrcascs could be passed on to consumeors,
ranging from 50 cents for small a ppliances
such as coffee makers to up to $20 for large
appliances like refrigerators.

The law also told EU govermments

to "take appropriatc mcasurcs" against
companhnies that design equipment
specifically to prevent reuse, forcing

customers into buying new goods. Officials
said the measure was aimed at producers of
com putcr printer ink cartridgcs who
introduccd design features to make ink refills
more difficult.

I P A I'stablishes New Illectronic

Database

EPA recently launched a new
electronic database that provides detailed
facility information under a variety of
chvironmcntal programs to the public. The
Enforcemcent and Compliance History Onlinc
(“ECHO”) databasc provides information on
federal and state compliance inspedctions,
violations, recent formal
cnforcecment actions taken and demographic

ENVIRON

Federal District Court Finds Mold in
Shopping Center is Covered by “All
Risk”> Policy

The owner of a shopping center that
suffered from mold because of water
intrusion in the walls was allowed to bring an
action under its "all risk policy". In Churchill
v. Factory Mutual Ins. Co. (No. C02-3872
(W.D. Wash.10/23/02), the federal westemn
district court of Washington rejected the
insurcr's motion for summary judgment and
condcludced that thc all-risks policy covcrcd
mold damages.

Howcever, the court found that that
thc qucstion of whcecther the mold damagce
was thce "cfficicnt proximate causc"” of the
insurcd's loss was a quecstion of fact that
could not be resolved on summary
judgment. As a result, the case will proceed
to trial.

environmental

One key factor the court relied on
was that whilc the policy in disputc did n ot

6

profile of surrounding area.

The system retrieves information
from federal and state data entered into EPA
databases including the Air Facility System,
the Pcrmit Compliancc System for
wastewater permits and the Resource
Conscrvation and Rccovery Act Information
System for hazardous waste facilities. ECHO
also provides links to additional state
enforcement and compliance information.
Data reports are updated monthly and cover
a two-year period.

Although all of thc information on
ECHO was previously available to the public,
ECHO integrates allows the public to access
the information from a single source. ECHO
can be found at www.e pa.gov/echo.
Commentary: Some purchasers or
attormeys m ay be tempted to use ECHO in
licu of pecrforming a Phasc |I. Howcver,
ECHO is a |limitcd rcgulatory databasc that
would not satisfy the interim due diligence
standards established under the Brownfield
Amcndments. In particular, ECHO would not

satisfy the historical investigation
rccuircments and is not focuscd on
identifying evidence of releases of
hazardous substancces or pctrolcum.

Ncverthecless, ECHO could be uscful as a
screehning device to identify facilities with
significant regulatory or compliance issues.

NTAL INSURANCE

refer to mold, the standard policy form the
insurer h ad used before and after the form
involved in this dispute expressly excluded
mold from coverage.

The insurer argued Lhal the insured
could not recover because the policy only
covered "fortuitous” losses and asserted that
this term applied to sudden and discrete
events. The court agreed that the policy
should only cover fortuitous cvents as a
matter of public policy but said that undcr
Washington law the term excluded losses
that the parties could reasonably have
forcscch. The court hceld that the insurcd
had the burden of showing that the mold
damage in question fit within this definition
but that this was a question of fact that could
not be resolved on summary judgment.

The court said that the policy
language was not ambiguous and that the
insurer could not show that the express
languagc of any cxclusions covcered mold or




water intrusion damage.

Federal District Court Granis
Summary Judgment to Insurer for
Defective Mold Damages Complaint

A federal judge for the eastern
district of Louisiana granted an insurers
motion for summary judgment because the
complaint failed to link mold infestation to a
covcered peril. In Herzog v. State Farm Fire &
Casualty Co. (No. 02-4, E.D. Lal), a
homeowner discovered mold in his home in
2001. State Farm paid for living expenses to
allow Herzog to live at another location while
an investigation was conducted. Herzog
subsequently determined the mold had been
carried into the house through the air and
had contaminated thc contcents of the home.
Aftcr Herzog filed claim for thce damagce to
his personal property, State Farm denied
coverage. Hcerzog then commcenced his
lawsuit and both paries filed summary
judgment motions.

The homcowner policy covered
losses from lightening, fire, explosion,
windstorm, or suddch or accidcntal ovcrflow
from a plumbing or heating system. court
found that the complaint did not list any of
the enumerated perils listed in the
homeowner policy as a cause of the loss.
Accordingly, thec court grantcd summary
judgement in favor of the defendant.

New York State Court Rules that
Migration Is Not An OQccurrence

A New York appeals court recently
held that continuing migration of preccexisting
contaminants in the soil is not an
"occurrence"”" triggering coverage under an
excess liability policy (Long [Island Lighting
Co. v. Allianz Underwriters Ins. Co., N_.Y.
App. Div., 1st Dcpt., No. 07693, 10/24/02).
In this case, a utility sought coverage for the
costs to remediate former coal gasification
plants that had been closed since the
1950s.. However, the court said that the
triggcring cvent for coverage was the initial
rclcasc of contaminants and that the
continuing migration of the contaminants

was hot a “causal occurrchce.” Becausce the
relcasces took place prior to the time the
policy took cffcct and there were no ncew

releases during the policy period, the court
found thc insurcd was not cntiticd to
coverage.

CGL Policy Does Not Cover Cleanup
Costs Incurred Pursuant to
Administrarive Order

A California appellate court recently
ruled that an insurers indemnify obligation
does not include costs incurred to clcan up
ground watcr contamination pursuant toan
administrative compliance order or to settle
non-litigatcd propcrty damagce claims. In
County of San Diego v. Ace Property and
Casualty Insurance Co. (Cal. Ct. App., 4th
Dist., 1st Div., No. D038707, 11/14/02) San
Diego County began operating a landfill in
1969 that was located above an aquifer uscd
by arca homcowncrs. In March 1997, thc
Regional Water Quality Control Board issued
an administrative ordcer recquining the county
to investigate and remediate groundwater
contamination associated with the landfill.
After completing a clecanup and paying
approximately $580,000 to settle property
damagce claims of thc homcowncrs, the
county filed a claim with its insurer. After the
insurer denied the claim, the county filed a
declaratory judgment action and the
defendant moved for summary judgment.

The trial court granted thce motion,
holding that that Califormia Supreme Court
casc in Lloyd’s of London v. Superior Court
(24 Ca. 4" 945 2001)(“Powcrinc”) had
prcviously rulcd that thc term “damagces”
uscd in a CGL policy was limited to moncy
that an insured was ordered to spend by a
court. The county appealed, arguing that the
Powerine decision did not apply to the
county’s claim because the county’s
insurancec policy was a third party liability
policy that did not have a clausc rcquiring
the insurer to defend against “suits”.
However, the state Court of A ppeal forthe
Fourth District found that thc Powcrinc
decision had indicated that the term
“damagcs” in thc insuring clausc was limitcd
to court-ordered d amages and affirmed the
trial court.

AIR POLLUTION DEVELOPMENTS

FEPA Issues Revised NSR Rule
EPA issued final and proposed rules

to reform the Necw Source Rceview (“NSRT
program (67 FR 80185-80289, 80290-




80314, December 31, 2002). The revisions
culminate a 10-year process to examine and
reform the NSR program. The final rule
madc the following four changces to the NSR
Program:

Plantwide Applicability Limits
("PALs")- Facilitics that agrcc to opcrate
within strict site-wide emissions caps called
PALs will be given flexibility to modify their
operations without undergoing NSR so long
as the modifications do not cause emissions

to violatc their plantwidc cap.
Environmcntalists havc criticized this

provision, asserting that it could that the PAL
could be set higher than current emission
levels and that it could prevent states from
complying with increasingly stringent
requirements. Indeed, some state reqgulators
asked EPA to provide for a declining PAL.

Clean Unit Provision- Facilitics that
obtain NSR permits that require the
installation of best available control
tcchnology (“BACT”) will bc cxcmpt from
further NSR requirements for ten years
provided the additional modifications do not
cause the facility to exceed its permit
limitations. Somec¢ statce rcgulators also
objected to this provision, arguing that this
exemption combined with the new method
for calculating cmissions will allow facilitics
to make modifications or add new sources
that could increase emissions without having
to install pollution control tcchnology.

Emissions Baseline Calculation- Thc
final rule will allow facilitics to calculatc
projectced cmissions from the maodification
bascd on projected actual cmissions as
opposcd to the projccted potcential
emissions. This change is likely to result in
lower emissions and less likely to trigger
NSR review. In addition, facilitics will bc
allowcd to usc any consccutive 24-month
period in the previous decade as a baseline
so long as all current emission limitations
are taken into account. The "baseline
emissions"” provision does not apply to
powcr plants. EPA indicatcd this basclinc
cmission rule would allow facilitics to take
business cycles into account. However,
environmental organizations and some state
regulators arguc that this approach will allow
facilities to use the highest polluting and
significantly increase emissions over current
levels without having to Iinstall pollution
control equipment.

Pollution Control and Prevention

Projects- Projects that would result in a net
recluction of overall facility emissions would
simply have to provide a notice to their
permitting authority instead of applying for an
NSR permit.

The proposed rule which will effect power
plants would expand the types of projects
that would fall within the NSR exemption for
"routine maintenance, repair and
replacement” (“RMR&R"”). Two categories of
activities would automatically constitute
RMR&R and would not trigger NSR revicw:

Annual Maintenance, Repair and
Replacement Allowance- The proposal
would establish cost thresholds that vary
with the industral sector. Projects that fall
bclow the cost threshold would bc
considered RMR&R and not trigger NSR
review regardless of the quantity of
pollutants produced.

Equipment Replacement Approach-
The other category would allow facilities to
replace existing equipment with f unctionally
cquivalent ncw cquipment without
undcrgoing NSR providcd thc cost of thc
necw  cquipment is below a spccificd
threshold. New equipment changes that fall
below the threshold will be considered
RMR&R. The threshold will be set at levels
that allow replacement of components
typically replaced in the relevant industrial to
promote the safe, efficient and operation of
such sources.

Commentary: On December 31°, 9

northeast states sued EPA to block the

revised NSR rules.

FEthanol Plants Resolve Fnter Into NSR
Serilement

12 ethanol facdilities located in
Minncsota cntered into comprchensive civil
scttlecmcents with the federal govermment and
the state of Minnesota to resolve allegations
that the plants failed to comply with NSR
recuirements.

Under the settlements, each plant
will install air pollution control cauipment that
will reduce emissions of volatile organic
com pouhnds (“VOCs”) by 95% from thc fccd
dryers and also substantially reduce annual
emissions of carbon monoxide (“CQO”),
nitrogen oxide (“NOx”), particulate matter
(“rm”) and hazardous air pollutants. The
ncew c quipment will cost m ost of the plants
$1 million to $2 million. Each facility will also
pay a civil pcnalty ranging from $29,000 -
$39,000.




Commentary: Ethanol is primarily madc
from com and is used as an automobile fuel
alone or blended with gasoline to increase
the oxygen content of the fuel and lower tail

pipe emissions. During the ethanol
manufacturing process, dry mills burm off
gasscs which cmit volatile organic

compounds and carbon monoxide into the
air.
States Imposing Greater Restrictions on

Emission Credits

In our last issue, we discussed that
NJ had terminatced its opchn markct
cmissions trading programs. Other states
are taking closer looks at their trading
programs as well.

For cxample, EPA rccently approved
a change in Louisiana's SIP that will prevent
facilitics from using cmissions credits from
prior emissions reductions to offset new
emission reduction requirements required by
enforcement actions or changes in
rcgulations. (67 FR 61088, Scpt. 27, 2002).
Like many other states, Louisiana had
previously allowed facilities to "bank" their
surplus credits and then use them against
future emissions increases. Now, the credits
must be "surplus" when actually used and
not whehn they arc gcncecrated.

FU Parvliament Approves GHG

I‘mission Trading

The European ParHiament approved
lcgislation cstablishing a grcenhousc gas
(“GHG”) emission cap and trading program.
The trading system is expected to be a
comerstone of the European Union’s (“EU”)
program to meet its Kyoto Protocol
obligations. The EU member states are
required to GHG emissions by 8% from
1990 levels by 2012.

Thc first phasc of thc proposcd
GHG cap and trade system will commence

in 2005 and apply to companics involved

with heat and power production, steel,
cement, glass, tile, paper and cardboard
production. EU mcmbcer states will bce

required to ¢ stablish CO2 cmission cap for
the covered industrial sectors. However,
some industrial sectors may be able to opt-
out of the program until 2008 if the Europcan
Commission approves thc dclayed
participation. All covcrcd industrial scctors
will be required to participate in the sccond
phasc of the trading system from 2008-
2012.

Allocations of emission permits wiill
be frece of charge for the first three ycars of
thc program but bcginning in 2008, EU
member states may auction up to 107% of
allowances from 2008.

Facilities that exceed their CO2
emission ceilings will be fined 40 euros per
ton of excess emission during the first phase
and 100 euros during the second phase.
Commentary: The Kyoto Protocol redquircs
industrialized countries to collectively reduce
GHG emissions by 5.29% between 2008-
2012. The pact will become effective when it
is ratified by at least 55 states contributing at
lcast 55% of thc industrialized word's 1990
greenhouse gas emissions. The treaty is
expected to become e ffective in 2003 a fter
Russian ratification.

According to the Intcmational
Energy Agency (“IEA”), global energy-related
CO2 emissions have risen 13% since 1990
with industrialized countries accounting for
13.7gigatons (“Gt’) of CO2 annually whilc
cdeveloping nations producing 8.9 Gt.

A report issued by the European
Economic Agency (‘EEA”) on December 6"
indicated that the EU would not meet its
goals for GHG emission reductions under
the Kyoto Protocol. Pursuant to the EU
burden-sharing agreement, EU countries
must collectively reduce emissions of the six
GHG identified in the pactby 8% by 2012,
According to the EEA rcport, though, the EU
member states will only slash GHG
emissions by 4.7% by 2010. The study
“Greenhouse Gas Emission Trends and
Projections in Europe” found that Finland,
France, Germany, Luxembourg, Sweden
and the United Kingdom are on track to
meet their targets the other 9 countries will
have to take additional mcasurcs to rcach
their t argets. T he countries with the largest
projected excessive GHG emissions are
Spain which is projected to exceed its GHG
recdluction target by 2 6.2%, | reland ( 17.5%),
Portugal (16.6%), Bcelgium (10%) and
Austria (9.2%). The report found that while
most industrics wcrce rceducing their GHG
cmissions, these reductions were offset by
large incrcascs in vechicular GHG cmissions
which incrcascd 199% sincc 1990.

According to the federal Energy
Information Administration (“EIA”), U.S.
GHG cmissions fell 1.29% in 2001. The EIA
attributed the decline to the recession. U.S.




GHG cmissions wcrce 11.9%
1990 levels.
Trading of CO2 Allowances
Rises Sharply in 2002

A rcport issucd by the Word B ank
estimates that the volume of CO2 allowance
tradcs in 2002 will be five times the 2001
levels. According to the report “State of the
Carbon M arket”’, the volume of CO2 trades
in 2002 will be approximately 60-67 metric
tons of carbon cquivalecnt (MtCO2c¢).

The report found that the allowances
were trading for an average of $10 per
MtCO2c¢ in industrialized countrics and $3 to
$4 in dcvceloping countrics. The current
prices are approximately half that estimated
by the Word Bank just a year ago. The
Word Bank attributes the pricing decline to
the refusal of the United States to join the
Kyoto Protocol since the withdrawal of
Unitced States has slashcd demand for GHG
trading allowances in half. When Russia
ratifics thc trcaty in 2003, it is possiblc that
prices could drop further because Russia
has substantial excess or surplus
allowances to scll as a result of the collapsce
of its cconomy.

Despite the abundance of carbon
asscts in dcvceclopihg countrics that arc
available to investors and facdilities, the
report found that the private sector was

highcr than

avoiding transactions with developing
nations. Instead, the private sector
transactions wecre mainly taking in Latin

American companies that have more stable
govermmeoents.

The WorHd Bank has financed a
number of projects that help developing
countries receive money to implement clean
energy projects through its $180 million
Prototype Carbon Fund (“PCF”). Once the
PCF a pproves a project, a GHG emissions
baseline will be developed that estimates the
volume of GHG that would have been
emitted if the clean e hergy p roject was h ot
built. Thec diffcrcnce bcectween the bascline
and the amount of GHG emissions from the
"clean" energy resource is the carbon credit.
Some of the projects that PCF has helped
finance include a power plant with methane
from a landfill in Latvia, a wind farm in
Colombia and a power plant in Nicaragua
fucled by rice husks.

Commentary: Sighatories to the Kyoto
Protocol may trade allowances before the
treaty becomes effective because
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signatorics arc awardcd a five-ycar
allocation of assigned amount units
(“AAUsS”). The AAUs are allocated directly to
govermments who can managc their
inventories before the treaty becomes
effective. E ach A AU represents the right to
cmit one MtCO2c.

Under the treaty's "International
Emissions Trading” program, two types of
market-based mechanisms are created. The
first kind is the AAU mechanism and the
other is the Clean Development Mechanism
(“CDM™.

For example, a trade of AAUs
rccently took place between the Slovak
Republic and a major Japanese trading
house. Under the transaction, Slovakia
guarantccd to transfer 200,000 assigned
amount units (“AAUSs”) out of its 2008-2012
GHG allocation to the Japancsc buycer. The
procccds from thc salc of AAUs will chablc
the Slovak Republic to finance at least 21
GHG emission reduction projects.

Report Challenges Effectiveness of

GHG Seqguestration

The Kyoto Protocol will allow
mcmber states to plant forests to help them
meet their targets for cutting GHG
cmissions. The concept is that the additional
acres of forests will socak up or “sequester”
CO2 emissions. For example, ltaly plans to
achicve between 10% and 40% of its GHG
emission reductions through forest planting.

Europcan forests arc absorbing up
to 400 million tons a year of CO2 which
represcents 30% of the continent's CO2
emissions. Regulators assumed that most of
this carbon sequestration came from young
forests because old forests were thought to
be in equilibrium with the atmosphere so that
they absorbed as much CO2 as they
released.

However, a study by CarboEurope
has found that the new forests actually
release more carbon during their first 10
ycars of growth than thcy absorb. Thec rcport
said the reason for this discrepancy is the
difference in the soils. The soil associated
with older forests has much more
accumulated organic matter and this bured
material typically contains three to four times
as much carbon as the vegetation growing
above. When ground is cleared for forest
planting, thc report found that the rotting
organic matter in the soil releases a surge of
CO., into the air. In addition, the report found




that ncw forcsts plantcd on wct, pcaty soils
would ncver absorb as much carbon as they
release.

Thus, the report suggests that conservation
of old forests is a better policy for tackling

global warming than planting ncw oncs.
However, the Kyoto Protocol does not
provide incentives against dceforestation

sincc countrics can claim credits cutting
down cxisting natural forests and replacing
them with plantations.

Group Sues US for GHG

A coalition of environmental
organizations filcd a lawsuit charging that
EPA had failed to comply with a mandatory
duty undcr the CAA to addrcss GHG
cmissions.

The action filed by the Center for
Technology Assessment (“CTA”) the Sierra
Club, and Grecechpcacce askcecd the Court of
Appeals for the District of Columbia to
declare that EPA had unrcasonably failed to
respohd to a petition filed in 1999 requesting
EPA to promulgate regulations to address
CO2 cmissions from vchicles. The pectition
had asserted that EPA had a mandatory duty
under §202 of the Clean Air Act to regulate
greenhouse gas emissions from new motor
vehicles. The petitioners claimed this duty
was triggered because EPA has already
madc legal findings that cmissions from
cach GHG meets the CAA definition of “air
pollutant” and that the emission of these “air
pollutants” may bcec rcasonably anticipated to
chdangcr public hcalth or welfarc.

Under & 302(g) of the CAA, an “air
pollutant” is defined as air pollutant agent or
combination of such agcnts including any
physical, chemical, biological, radioactive
(including source material, special nuclear
material, and byproduct material) substance
or matter which is emitted into or otherwise
enters ambient air. The definition includes
precursors to the formation of air pollutants.

The petition had pointed to an April
10, 1998 memorandum from then EPA
General Counsel Jonathan Z. Cannon that
said the § 302(g) definition of “air pollutant”
applied to SO;, NO,, CO-: and mercury from
clectric powcer gohceration beccausc they were
physical and chcmical substancces cmitted
into the ambicnt air. The momorandum
further noted that Congress explicitly
recognized CO,; emissions as an “air
pollutant” under & 103(g) of the CAA.
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Morcover, thc plaintiffs arguc that
EPA is mandatcd undcr §202(a) to
promulgate standards air pollutants from
new motor vehicles may reasonably be
anticipated to cndangcr public hcalth or
welfarc. Since EPA has alrcady madc formal
findings that the cmission of air pollutants
CO,, CH,4 N;O, and HFCs from mobilc
sources poscs actual or potcential harmful
cffects of the public hecalth and welfare, the
plaintiff's charge that EPA was required to
rcgulate the cmissions of CO,, CH,4 N;O,
and HFCs from new motor vehicles under §
202.

I'ederal Government Developing
Revising Guidelines For Tracking
Voluntary GHG Reductions

As part of the Bush Administration’s
climate change initiative, several federal
agencies are working together to develop a
national voluntary GHG cmissions rcduction
program. Eadier this year, the departments
of Ehnergy, Commerce and Agriculture
proposed a new, transferable credit system
for rcygistering and verifying GHG cmissions.
The four agcncies have arc working with
EPA to improvc the cxisting voluntary GHG
reduction registration program of section
1605(b) of the 1992 Energy Policy Act.

For cxample, the Dcepartment of
Agriculturc rccently  announced it will
develop rules and guidelines to identify land-
use practices for crops, animal agriculture,
rangc and pasturcs and forcsts that may bc
uscd for GHG offscts. Stationary and mobile
sources would be allowed to register GHG
emissions credits under the Energy Policy
Act for forestry projects or agricultural
practiccs such as trcce planting or using
carbon-rich soil for vegcetation.

EPA, mcanwhile, has dcvcecloped a
draft Climate Leaders GHG Inventory
Protocol where participants develop
corporate GHG emissions inventories, set
corporate emissions reductions and report
on their progress. The agency draft protocol
also establishes procedures for documenting
GHG cmission rcductions form corporatce-
owncd vchicles. In cxchangec, the
participants will reccive technical assistance
from EPA and bc identified as environmecental
lcaders by EPA. Thus far, 31 companics
have joined the program.

Wind Inergy Tax Credits I'xtended




As part of the economic stimulus
package signcd by President Bush, the
federal wind energy Production Tax Credit
(“PTC”) that had cxpircd Dccember 31, 2001
was extended retroactively from that date to
Dccember 31, 2003. The extension will allow
several stalled projects across the country to
proceed.

For example, manufactures of wind
turbines and towers had to furoughced
workers becausce the delay causced a halt in
orders for new turbines. At the time the
credits had expired, the U.S. wind industry
had installed more than twice as much new
gcncrating capacity as in any previous ycar.
Commentary: Wind is thc word's fastest
growing altemative energy source, growing
at about 35% annually for the past 5 years
and is expected to grow 22-30% annually for
the next five years. To stimulate demand for
renewable energy, EPA is working with
states to include renewable energy credits in
their State Implementation Plans ("SIPs")
and dcveloping a national tracking system
for rchcwable chcergy credits. The credits
could be traded using renewable ehergy
certificate. Generators of these certificates
could then sell them on the open market or
to rctaill clectricity markcets.

Stares Continue to Take Actions to

Reduce GHG Imissions

According to a study by the Pew
Center on Global Climate Change, one-third
of the states have approved legislation or
executive orders during the past three years
to rcducce GHG cmissions.

Mcanwhilc, Califomia Govemor

Gray Davis recently signed a bill that creates
a forest carbon registry to enable
landowners to receive GHG credits. Under
the law, companies and private landowners
can register forest projects that can be
shown to rcduce grecenhousc gasces such as
carbon dioxidec.
Commentary: The G overmor also signed a
hill that requires the Califomia Air Resources
Board to Study the potential health impacts
of indoor air. The report which must be
completed by January 1, 2004 will study the
cffccts of a wide range of pollutants
including carbon monoxide and mold from a
variety of sources including building
matcerials, furnishings, appliances, paints,
consumer products, officc cquipmeoent, wood
stoves and fireplaces.
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L ood Distribution I'acilities I'ined for
Not I'iling Risk Managemernt Plan

A food manufacturing and
distribution facility in Chelsca, Mass. agreced
to pay a $46, 525 pcnalty for allecgedly filing a
late and inadequate plan to prevent
accidental releases of ammonia from the
facility. Under section 113(r) of the CAA,
Kayem, Inc was required to file a risk
management plan (RMP) because it uses
over 10,000 pounds of refrigerant anhydrous
ammonia at thc distribution facility. The
company also failed to file a Toxic Release
Inventory form for 1999.

EPA also cntered into a s cttlement
with dairy processor Dean Northeast LLC of
Franklin, Mass. The company agreed to pay
a $ 31,080 pcnalty for failing to timcly filc a
RMP for anhydrous ammonia.

Commentary: These enforcement matters
demonstrate the importance of pcerforming
cnvironmental duce diligence on warchousc
and distribution Tfacilitics. Thesc Tfadilitics
often contain cuantities of hazarcdous
chemicals that may trigger compliance
rcquircments undcr the CAA or EPCRA and
may also usc USTs for hcating.

I°PA Proposes I'inal HAPs

EPA completed its major rulemaking
requircments undcer scction 112(d) of the
1990 CAA Amendments when it proposed
national cmission standards for hazardous
air pollutants (NESHAP) for tcn catcgorics of
sources of hazardous air pollutants (“HAP”).
(67 FR 78273, December 23, 2002). The
standards wcerc issucd for iron and stccl
furnances, automobilc and light-duty truck
coating operations, com bustion turbines,
industrial and commercial boilers and
heaters, lime manufacturing, metal can
surface coating, plywood and composite
wood products manufacturing, rcciprocating
intcrmal combustion cngincs, and taconitc
iron orc processing.

One of the more significant
standards was thc proposcd NESHAP for
iron and steel foundries. Approximately 650
iron and steel foundries exist in the country
and EPA estimated that 100 foundries are
major sources of HAP that would become
subjcct to the proposcd rule. Most of thesce
major SoOuUrces arc opcrated by
manufacturcrs of automobilcs and largc
industrial equipment and by suppliers of
these manufacturers. The HAPs emitted by
facilitics in the iron and stcecel foundrics




source category include metal and organic
compounds. For iron and stecel foundries that
produce low alloy mctal castings, mctal HAP
cmitted are primarily lcad and mangancsc
with smaller amounts of cadmium,
chromium, and nickel. For iron and steel
foundries that produce high alloy metal or
stainless steel castings, metal HAP
cmissions of chromium and nickel can bc
significant. Organic HAP cmissions includc
acetophenone, benzene, cumene,
dibenzofurans, dioxins, formaldehyde,
methanol, naphthalene, phenol, pyrene,
tolucnec, tricthylaminc, and xylecnec. The
proposed NESHAP would reduce nationwide
HAP cmissions from iron and stccl foundrics
by over 900 tons per year (tpy).

The proposed coating rule applies to
facilities engaged in the surface coating of
new automobile or new light-duty truck
bodies or collections of body parts fornew
automobiles or new light-duty trucks that are
a major source, located at a major source or

are a part of a major source of HAP
emissions. Automobile customizers, body
shops, and refinishers arc oXxcluded from

this source category as well as the coating of
separate, non-body miscellaneous metal and
plastic parts that arc not attachcd to the
vehicle body at the time that the coatings are
applied.
Commmentary: Section 112 of the CAA
recquires EPA to list categories and
subcategories of major sources and area
sources cmitting onc or morc of thc 188
HAPs listed in section 112(b), and to
establish technology-bhased standards for
new and existing major sources in those
listed categories. Major sources of HAP are
those that emit or have the potential to emit
equal to, or greater than 10 tpy of any HAP
or 25 tpy of any combination of HAP. Area
sourcces arc stationary sourcces of HAP that
are not major sources. The regulation of
area sources is discretionary. If EPA
determines that an arca source poscs a
threat of adverse effects on human health or
the environment, then the source category
can be added to the list of area sources to
be regulated.

Section 112(d) of the CAA requires
all major sources to meet HAP emissions

standards reflecting application of the
maximum achicvable control technology
(“MACT”). MACT is thc minimum control

level allowed for NESHAP and is designed to
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ensure that all major sources achieve the
level of control at lecast as stringent as that
alrcady achicved by thce better-controllecd
and lower-cmitting sources in cach source
category or subcateqgory. For new sources,
the MACT floor cannot be less stringent than
the emission control that is achieved in
practice by the best-controlled similar
source. The MACT standards for cxisting
sourcces can be less stringent than standards
for new sources, but they cannot be less
stringent than the average emission
limitation achieved by the best-performing
12% of cxisting sourccs in the catcgory or
subcategory (or the best-performing five
sourccs for catcgorics or subcatcgorics with
fewer  than 30 sourcces). EPA may
promulgate standards more stringent than
MACT based on the consideration of cost of
achieving the emissions reductions, any
non-air quality health and environmental
impacts, and energy requirements. For the
automobile and light-duty truck coating
operations, combustion turbines, industrial
and commercial boilers and heaters,
plywood and compositc wood products
manufacturing, and reciprocating intemal
com bustion engines, EPA requested
comments on altermative standards for some
facilities within these categories that EPA

concluded posed a low risk to health.

EPA has now publishcd NESHAPs
for 65 source categories and has proposed
rules for 30 additional source catcgorics

Real I'state Ilntities Join I:PA Ilnergy
Star Program

During the past few years, EPA has
extended its Energy Star program to
commercial real estate, retail, industrial and
hospitality properties to encourage energy
efficiency and lower GHG emissions. The
Energy Star Building Label program is a
voluntary, markct-driven and pcrformancce-
based partnership between the public and
private sectors to demonstrate how
commercial space can be built and operated
morc cncrgy cfficicntly and morc profitably.
Investment property managers arc using
ENERGY STAR to maximize operating
profits by targeting energy and cost
performance improvements that increase
net operating income and asset value.

Recently, EPA announced that
approximately eight billion square feet of
office, industrial, retail and hospitality
properties has been enrolled in the Energy




Star program. NcaHy 35 million square fecet
of these properties are commercial office
space. EPA estimates that the owners of
these properties have saved approximately
$14 million in operational costs and
eliminated CO2 emissions equivalent to
15,000 automobiles.

To qualify for the Energy Star label,
buildings must meet strict enerqgy
performance criteria that certify them in the
top 25% of all comparable buildings for
energy efficiency. They must also meet
minimum standards for healthy indoor air
quality. Somc of the 350 Encrgy Star office
buildings are new structures that have
incorporated sustainable building design
such as high-performance window ¢lazes,
“smart” thermostats and altemative methods
of on-site electricity generation including fuel
cells, photovoltaic panels and micro-
turbines. and unique air ventilation systems
that improve tcnant comfort as wcell as

cnergy cfficicncy. Older buildings have also
qualified for Energy Star status through
renovations that incorporate more efficient
lighting, heating, and ventilation and air-
conditioning equipment. The properties are
located in 17 states and range from state-of-
the-art office towers to historic structures
built during the Depression.

Commentary: Thc largcst singlc opcrating
expense for buildings owned by the
commercial real estate industry is enerqy
costs. EPA cstimates that clcctrical usc in
commercial buildings has doubled in the last
17 years and may increase another 150% by
2030. A federal study indicated that energy
usc inh residential and commercial buildings
represcnts ncardy 34% of total chergy
consumption in the United States. Computer
usc accounts for roughly 8% of U.S. clectric
energy output.

WATER POLLUTION/ENDANGERED
SPECIES

IEZPA Withdraws Revisions to TMDL

Rule

EPA proposed to withdraw the
revisions to the Total Maximum Daily Loads
(“TMDLSs") that was originally proposcd in
July 2000 (65 FR 43586, July 13, 2000). The
July 2000 rule amended and clarified
existing regulations requiring states to
identify waters that are not meeting
applicable watcer quality standards and to
establish the amount of pollutants that the
watcrs could recceive to achiceve the watcer
quality standards for those waters. The
TMDL rule was supposed to become
effective in April 2003. The existing TMDL
regulations will remain in effect. EPA
indicated it received voluminous comments
during thc public commcnt pcriod and
determined that significant changes would
have to be made to the rule. The agency
also said it would need additional time
beyond April 2003 to decide whether and
how to revise the currently TMDL
regulations.
Commentary: Undcr scction 402, an
individual NPDES permit or a general permit
applicable to multiple similar facilitics or
activities authorizes discharges of pollutants
to waters of the United GStates. NPDES
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permits commonly contain numerical limits
on the amounts of specified pollutants that
may be discharged and may specify best
management pradctices (“BMPs”) designed to
minimize water quality impacts. Technhology-

based limitations represent the degree of
control that can be achicved by point
sources using various levels of pollution

control technology. If necessary to achieve
or maintain compliancce with applicable water
quality standards, NPDES permits must
contain water quality-based limitations more
stringent than the applicable technology-
based requirements. One basis for water
quality-based effluent Ilimits in NPDES
permits is a wasteload allocation from a
TMDL. States were required to submit new
lists of impaired waters by October 1, 2002.
In 2001 and 2002, morc than 5,000 TMDLs
wcrc approved or cstablishcd undcr the
current TMDL rule. The number of TMDLs
approved or established annually has
stecadily ihcrcascd in the last four ycars
jumping from 500 in 1999 to ncarly 3000 in
2002,
FPA and Corps Issue New Werlarids
Mitigation Strategy

On December 26th, EPA and the

Armmy Corps of Engineers (“Corps”) in




conjunction with the Departments of
Agriculturc, commecerce, Intcrior, and
Transportation released a comprehensive
National Wetlands Mitigation Action Plan as
well as a revised Wetlands Mitigation
Regulatory Guidance Letter. The regulatory
action is in response to the 2001 National
Academy of Scicnces (“NAS”) rcport that
concluded the compchsatory wetlands
mitigation policy was hot working.

The Natiohal Woetlands Mitigation
Action Plan lists 17 action items that the
agencies will undertake to iIimprove the
effectiveness of restoring wetlands that a re
impacted or lost to activities governed by
clean water laws.

Thc rcgulatory guidancc Ilcttcr
“Guidance on Compensatory Mitigation
Projccts for Agquatic Rcsource Im pacts
Undcr the Corps Rcgulatory Program
Pursuant to Section 404 of the Clean Water
Act and Scction 10 of the Rivers and
Harbors Act of 1899”7 (“RGL 02-27) rcaffirms
the Corps commitment to the “no net loss” of
wetlands and supcrcedes RGL 01-1 that had
been issued on October 31, 2001. The
Corps traditionally uscd acrcagce when
determining the impacts to aquatic
resources and the amount of compchnsation
that was rcquircd. Howcver, thc ncw
guidance encourages district offices to
increase their a nalysis of the functions that
are lost or that could be restored when
rcvicwing a mitigation plan. In conducting a
functionality analysis, the districts will be
required to consider the neceds of the overall
watershed or ecosystem and not just the
portion of the wetlands that will be impacted
by the authorized activity. The guidance
indicates that the objective will be to provide
at least a 1-1 functional replacement. Where
thc functions lost whcrc considcrcd highly
valuable but the replacement wetlands has a
low functionability, thc mitigation ratio would
be higher than 1-to-1. Inh contrast, if the
newly created wetlands have a high function
and the lost wetlands were a low functioning
wctlands, thce ratio may bce less than 1-to-1.
In the absence of reliabile functional anlysis,
the Corps will use at least a one-to-one
acreage mitigation requirement as a
surrogate to satisfy the no net of function
requirement.

The
determine
wetlands

Corps district offices wiill
the appropriate amount of
compensation that will be
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requiredbased on the functions that were
lost or a dverscly a ffected by the project. In
approving mitigation plans, the D istricts will
also take into account the availability of
suitable locations, feasibility, costs and other
logistical issues. that acres of wetlands lost
to development be replaced by an equal or
larger amount of newly created wetlands will
usc watcershed policy is intedned to provide
grcater consistchcy across the Corps 38
district officecs on issucs such as the timing
of mitigation activities and the party
respohnsible for mitigation success. The
guidanceleter emphasizes a watershed-wicle
approach to prospective mitigation efforts for
proposed projects impacting wetlands and
othcr watcrs, incrcascd usc of functional
assessment tools; and improved
pcrformance standards. The guidance lctter
also cmphasizes monitoring, long-term
management, and financial assurances to
heclp cnsurc that restorced wcetlands actually
result in planncd chvironmcecntal gains.

The guidance favors the use of
mitigation on-sitc or at contiguous or
adjacent properties when practicable. Off-
sitc mitigation may bc uscd when there is no
practical opportunity for on-site mitigation or
where off-site mitigation will provide grecater
benecefits (i.c., higher functioning) than on-sitc
miitigation. However, off-site mitigation
should be in the same geographic area. The
resources established by a mitigation project
will havce to bc permancntly protccted by
appropriate real estate instruments (e.g.,
cascments, deced restrictions, transfers of
title, etc). Monitoring will be required for a
certain periof of time, usually 5-to yecars and
the financial assurances will be required of
the party responsiblce for long-tcrm
management of the mitigation project.

Communities Turning to

Wetlands for Wastewater Treatment

40% of thc nation's surfacc watcrs
fail to achieve water quality standards
because of pollutants from nonpoint sources
such as farmms, strccts, parking lots, and
suburban back vyards. To address this
significant source of pollution, communities
are looking to wetlands to naturally remove
such contaminants a s nitrogen and organic
com pounds from polluted water. One of the
most ambitious examples of this approach is
the plan under development by the Irvine
Ranch Water District (“IRWD”).




The IRWD plans to construct about
37 small wctlands s cattcrcd throughout the
San Diego Creek watershed. Dry-weather
runoff from existing and new development
will be directed through the network of ponds
and marshes where plants and microscopic
organisms will absorb nitrogecn and othcer
nutrients as well as break down other
contaminants. Oncc biological processcs
have clecancd it, the runoff will be allowed to
flow into the waterways. Some of the
wcetlands will be installed in existing storm
water and flood retention basins. In new
development areas, however, the district
cxpects landowncers to provide property or
easements and to pay for the costs of

constructing the wetlands and related
facilities.

The IRWD treatment system is
modcled aftecr a 1996 marsh restoration
project that reduced algae blooms in

Ncecwport Bay by 25%. The district diverted
the flow from San Diego Creek into a
restored wetlands complex where the
wastewater was circulated for scveral days
and was filtered by algae, cattails, bulrushes,
and other aquatic vegetation. When the
watcr was retumcd to the crcck channcl,
nitrogen levels were reduced by 50%.

An cstimated 1,000 natural
treatment projects have been undertaken
across the country. The Tennessee Valley
Authority has developed neary two-dozen
wctlands to trcat acid drainage from its coal
mines and coal-fired power plants in
Alabama and Tennesscce. Constructed
wctlands trcat municipal scwagc in Benton,
Tenn., acid mine drainage at Patoka River
National Wildlife Refuge in Indiana, metal-
contaminated drainage from a steel mill in
Pennsylvania, and urban runoff at Lake
Whithey in Hamden, Conn.

In Califomia, wetlands remove dairy
cow waste from agricultural runoff in Chino,
feccal coliform from street runoff in Laguna
Niguel, and contaminants from municipal
sewage plant discharges in Pacifica.
Chcocvron opcrates a nitratc-rcmoving
wetland at its refinery in Richmond. The
Orangce County Watcr District uscs a
complex of 50 small wetlands behind Prado
Dam in Riverside County to remove nitrates
from the Santa Ana River before it is allowed
to recharge the local groundwater basin.

IPA Brings SPCC I'nforcement

Actions

16

In our last issue, we discussed the
EPA’s rcviscd SPCC rcgulations. EPA
recently announced today it has filed
complaints against four municipal garages
and two water treatment facilities in New
England for failing to complete required oil
spill prevention mcasures. The facdilitics arc
located adjacent to water bodies or have
stormwatcr collection systems that drain into
watcer bodics so that an oil or gasoline spill
would likely reach surface waters. The
facilitics arc requircd to come into
compliance and face possible penalties for
the alleged violations ranging up to $27,500
pcr facility. Earicr this ycar, EPA filed
complaints against nine other drinking water
and wastewater treatment plants in New
England for SPCC violations.

Iederal Wetlands I'nforcement Actions

Pietraszek Enterprises, Inc., its
president and vice president have bech
ordered to restore damages to Monument
Creek and adjacent wetlands from the
recent construction of their Staybridge Suites
Hotel in Colorado Springs.

The Pietraszeks completed
construction of the hotel in Spring 2002
without obtaining wetlands permit. The Army
Corps of Engdincers (the “Corps”) ordercd
the Pietraszeks to cease and desist from
their wetlands-related activities, and the
Pikes Pcak Rcgional Building Dcpartment
issued a separate cease and desist order for
failure to obtain a floodplain development
permit. Furthermmore, the actions may have
impacted habitat for the Prebles Meadow
Jumping Mouse, a federally recognized
threatened and enhdangered species under
the Endangered Species Act.

The Pictraszcks wcecre ordered to
obtain all required permits, develop a
restoration anhd mitigation plan for EPA for
approval using a qualified wetland scientist
and install crosion controls to protcct the
disturbed area and adjacent wetlands from
furthcr secdimcentation or other pollutants.

State Wetlands Fnforcement Actions

A Florida county court sentenced
Kchneth Therricn to six months jail and a
$5000 fine for filling over three acres of
wctlands on his propcrty ncar Silver
Springs. A ncighbor who was conccrned
that Therrien’s filling activities would cause
flooding contactcd thc Florida Dcpartmcent
of Environmental Protection (“DEP”). The
DEP ordercd Therriecn to stop filling the




wetlands three times before
criminal action.

Mcanwhilc, a devcloper was fined
$4,000 and order to replace wetlands that
were destroyed during road access
preparation for construction of a Wal-Mart
Supcr center and Lowe’s Homeo
Improvement Center in Unity Township,
Westmorcland County. DEP approved plans
to fill 750 linear feet of unnamed tributaries
to Nincmile Run and the filling in of 0.72 acrc
of wetlands. Colony will construct 1.63 acrecs
of replacement wetlands adjacent to
Nincmile Run. A buffer will be cstablishcd
along another 200 feet of the tributary.
During construction, the developer will have
to follow an Erosion and Sedimentation
Control Plan to manage runoff from the site.
FEPA Stormwater Enforcement Actions

EPA filed complaints against two
homebuilders for violating storm water
rcgulations at rcsidcential decvclopment sitecs
in Fairfax Co., Va. EPA is seeking a $32,600
penalty against Centex Intemational, Inc. of
Dallas, Tcx., for violations at thc Avondalc

bringing the

Glen development in Great Falls, Va., and a
$21,600 pchnalty against KSI| Scrvices, Inc. of
Vichna, Va. for violations at thrcc
developments in the Lorton Town Center
development in Lorton, Va. In addition, EPA
ordered Cceontex to implement applicable
storm watcr pcrmit rcquircments within 30
days, and required KS| to either cease
discharging storm watcr or apply for a storm
water permit within 30 days.

EPA allcged that Ccntex failed to

place perimcecter controls around soil piles,
did not install diversion dikes and
convcyancc piping, and failcd to limit

clearing and grading near a stream channel.
Stormm water runoff from this site flows into a
tributary of Difficult Run which ultimately
discharges to the Potomac River.

EPA's complaint against KSI alleges
that thec company failed to have a storm
watcr pcrmit for thrcce construction sites in
the Lorton Town Center development.
Runoff from these sites flows into a tributary
of Pohick Creek, which drains into the
Potomac River.

Federal Facility

EPA and the Texas Commission on
Environmental Quality ("TCEQ") issued a
"Ready For Reuse" certificate for the Brooks
Air Force Basc in San Antonio. The Air
Force officially transferred the fadility to the
Brooks Development Authority in July 2002.

The Ready for Reuse technical
determination is the first of its kind to be
issued in Texas and the first for a federal
facility nationwide. The certification verifies
that the RCRA corrective action has been
successfully complcted at the 1300-acre
facility and that environmental conditions on
this propcrty arc protcctive of its futurc usc
as a tcchnology and busincss park.
Commentary: EPA issucd its guidance for
recoghnizing completion of corrective actions
in 2001(66 FR 50195, October 1, 2001). The
guidancce indicatced that thc agcncy might
issuc a complction documcnt after it
determinces the corrcective action
requirements of a RCRA permit or corrective
action order has been satisfied. For facilities
with RCRA corrcctive rcquircmcents in their
permits, the permitting agency would modify
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the permit to
action h as been completed. | f there are no
other conditions in the pcermit, the cxpiration

date of the permit could
non-pcrmittced facilitics
corrective action, the completion may be
acknowledged by terminating the interim
status through thc administrative proccdurcs
for denying permits. However, the regulatory
agency may choose to use altermative
terminology such as a “no pcermit nccessary
determmination”. Where the corrective a ction
only involves a portion of a facility, a partial
completion determination could be issued.
For cxample, a facility that has complcted
closure at a SWMU but still conducting post-
closurc carc at a HWMU would not have its
interim status terminated

Last year, EPA issucd a
mcmorandum “Comfort/Status Lctters for
RCRA Brownfield Sites” (February 5, 2001)
authorizing the usc of comfort lctters for
brownficld sitcs associatcd with TSDF or
generator-only facilities. The guidance
document indicated that the letters may be
used to facilitate cleanup or reuse of a
brownfield site where there is a realistic

be moved up. At
with facility-widc




perce ption or probability that EPA will initiate
a RCRA clcanup and there is no othoer
mechanism to adecquately address the
party’s concems. Examples of such letters
include a Ilctter indicating that corrcctive
action is becing or has been performoed under
supcrvision by a delecgated state and that
EPA intcnds to rcly on thec statc to resolve
any current or future closure or corrective
action. Another type of letter is that
corrcctive action has been performed or is
about to bec complcted at the facility and that
EPA does not anticipate further work will be

required once the activities have been
successfully completed. The last letter
suggcstced by thc guidancce is that the
property has not been identified as being

subject to RCRA and therefore EPA does
hot anticipatc initiating any rcsponsc actions
at the site.

Used Oil Mixture Presumption

and Small Quantity Generators

The uscd oil management standards
of 40 CFR Part 279 provides that used oil
containing morc than 1,000 parts pcr million
of total halogens is presumed to have been
mixcd with a listcd hazardous waste and will
be regulated as a hazardous waste. This
rebuttable presumption does not apply to
metalworking oils and used oils destined for
reclamation that are contaminated with
chlorofluorocarbons (CFCs) removed from
certain refrigeration units specified in 40
CFR 279.10. Also not subjecct to the
presumption arc mixtures of uscd oil and the
listed hazardous wastcs produced by
conditionally exempt small quantity
gcncrators (“CESQG”) that arc scnt to a
uscd oil collection center. These mixtures
are considered excluded CESQG used oil
mixturc 40 CFR 261.5()) and 279.10(b)(3).

Used oll handlers can rebut the used
oil mixturce presumption by showing that the
used oil was not mixed with listed hazardous
wastes. To qualify for the CESQG
exclusion, generators must produce
documentation showing that the used oilis
mixture was produced by a CESQG and
subscquent  uscd oil  handlers should
maintain the documentation for this used oil
stream. Rebuttals from each generator of
uscd oil are nccessary to  rebut  the
presum ption of mixing when used oils from
multiple sources are combined and the total
halogen concentration of the mixture is
greater than 1,000 ppm.
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Owner of Closed Facility Charged With
Hlegal Storage of Hazardous Waste

The ownher of a closed textile
company in Wecst Hazlcton, Pa., was
charged illegally storing hazardous waste at

a dcfunct textile plant. Myron H. Fcldman
was a part owner in several companies
involved in textile manufacturing and dying
transported a trailer containing chemicals
used in water-proofing fabric to another
plants located in East Stroudsburg, Pa.
where they sat unused and deteriorating for
years. When the second facility ceased
opcrating in May 1998, almost 400 drums
and othcr containcrs of unusable chcecmicals
were abandoned. The Pennsylvania
Department of Environmental Protection
(PADEP) conducted a cleanup at the facility
in 1995 which cost approximately $ 230,000.

Commentary: Whcn facility
operations are terminated, raw materials
used in the business may be recycled or
sold for reuse without triggering the RCRA
hazardous waste management
requirements. However, if the containers are
abandoncd or thc matcrials arc allowcd to
deteriorate so they may no longer be used,
they have to be handled as hazardous
wastes.

NRC and I:PA I'nter into MOA

EPA has agreed to allow the
Nuclcar R cgulatory Commission (“NRC”) to
continue to have primary responsibility for
supcrvising the deccommissioning and
decontamination of radiological facilitics that
hold NRC licenses. The Memorandum of
Agreement (“MOA”) will cover facilities that
handle or generate radioactive material
including nuclcar powcer plants, mecdical
facilitics, rescarch laboratories and industrial

facilities. The new agreement extends
EPA's NRC deferral policy that was
established in 1983.

Undcr the agreemcent, EPA would

consider listing a facility on the National
Prioritics List (“NPL™) if thc agcency
determines that contamination at a facility
currcently under the deferral policy was not
becing propery addresscd. As part of the
agreement, the NRC agreed to consult with
EPA whehn groundwater is contaminated, if
the NRC contemplates a restricted use or
residual radioactive soil will remain at
concentrations that exceed the levels set
forth in the MOA.




FEPA Establishes Pilot Rule for Cathode
Ray Tubes in Regiorn IIT

In our July issuc, we discusscd
EPA’s proposal to exclude cathode ray tubes
(“CRTg") and certain other electronic
matcrials from the hazardous wastc
regulations of RCRA subtitle C (June 12,
2002, 67 FR 40508-40528). In December,
EPA issued a direct final rule excluding used
CRTs and glass removed from CRTs from
the definition of ““solid waste” in the EPA
Recgion Il Mid-Atlantic States (which includce
thc States of Dcelawarce, Maryland, and West
Virginia, the Commonwealths of
Pennsylvania and Virginia, and the District of
Columbia). In addition, rulc clarifics whocn
used CRTs and other used electronic
equipment become a "“solid waste."”

EPA promulgated the direct rule to
support an ongoing c-Cycling Pilot Project of
EPA Rcgion lllI's Mid-Atlantic Statcs that is
promoting reuse and recycling of electronics.
EPA belicves that the dircct final rulc will
encourage increased recycling and better
mahnagcmcent of thesc matcerials in Region Il
states. The agency also hopes that the
regional rule will p roduce i hformation a bout
the CRT conditional exclusion that will be

useful to EPA as it assesses the
appropriatchcss of adopting thc RCRA
cexclusion nationally. EPA cxpects to

withdraw the regional rule if and when a final
national rulec beccomes cffective. The rule will
bccomce cffcctive on Fcbruary 24, 2003
without further notice unless EPA receives
adverse comment by January 27, 2003. If

adverse comments arce reccived, the final
rule will become a proposed rule.
CRT glass contains lead and this

constituent often exhibits the toxicity
characteristic (“TC”). As a result, many uscd
CRTs arc classificd as characteristic
hazardous wastcs undcer the RCRA and arc
subjcct to the hazardous wastc rcgulations
of RCRA Subtitle C unless they come from a
houschold or a conditionally execmpt small
quantity gcncrator (“CESQGSs"). Thesc
CESQGs may choose to send their wastes
to a municipal solid waste landfill or other
facility approved by thce statc for the
managcement of industrial or municipal non-
hazardous wastes, including recycling
facilities.

The dircct final rule will revisc
managcment requircmcents for uscd CRTs
and glass recmoved from CRTs by crcating a
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conditional exclusion from the definition of
solid waste for these materials when they
are recycled within the EPA Region il
states. The rule principally addresses used
CRTs and glass removed from CRTs
destined for recycling in Region I|ll states.
The regulations do not distinguish betwecen
intact CRTs, and CRTs that arc brokcn.

Used CRTs undergoing repairs
before resale or distribution will not be
considcred “rcclaimed” and thcrefore will be
considcrcd to bcec products in usc" rathcr
than solid wastes. Uscd CRTs bceing
rccycled in Rcegion Il states that arc

managcd undcr certain conditions will bcd
excluded from the dcefinition of s olid w astc.
Used, broken CRTs sent for recycling would
not be solid wastes if they are transported
and storcd in an appropriatc containcr in an
enclosed building. Users and resellers
scnding usced CRTs to recyclers will have to
checck with thceir authorized states to scc
which RCRA Subtitlc C rcquircmcents, if any,
will be applicable to their activities. However,
both used and unused CRTs sent for
disposal will remain rcgulatecd as a solid
waste that is subject to the hazardous waste
management program.

Thec rcgional rule is narrowcr in
scope than the proposed national rule. The

regional rule only includes the conditional
cxclusion for uscd CRTs and processcd
CRT ¢glass. The proposed national rule

addresses mercury-containing
and cxport issucs.

Commentary: Ovcr the past sceveral yecars,
rcprescntatives of original cquipmcent
manufacturcrs, retailers, transporters and
dismantlers with EPA Region Il and its
states te identify barricrs te successful
recycling of end-of-life electronics, and to
propose possible solutions. As part of this
cffort, Rcgion Ill and the states dcevceloped
the State-EPA Region Il e-Cycling Pilot
Project to test different regional approaches.
Thce purposc of thce Pilot Projcct is to
significantly increase the number of end-of-
life electronics that are recycled and to
determine whether the approaches being
implemented in E PA R egion | lI's states will
achicve this goal. EPA has also providced
funding to assist thc Rcgion Il states in
implemecenting the Pilot Projecct. Thesce funds
have been uscd to develop public cducation
and outreach materials, collect pertinent
data, and provide general support to the e-

equipment




Cycling Pilot Project. The states in the Mid-
Atlantic region h ave, in tum, h ave provided
assistance to local governments having
jurisdiction over waste collection activities.
The assistance has included development of
outreach matenals (such as model press
releases, public service announcements,
brochurcs, fact shcets and ncwspapcer
advertisements) to gain greater participation
in the e-Cycling Pilot Project. Meanhwhile, the
clcctronic cquipmcnt rctailcrs,
manufacturcrs, waste transporters and
recyclers have helped develop an
infrastructurc to transport and rccyclc thesc
chd-of-life clectronic matcerials. For example,
several retailers and manufactures already
have or arc planning ““take back" programs
to allow their customers to return end-of-life
clectronics to the place of purchasc.
Iederal Government I'iles Lawsuir

Against NYC for UST Violations

The federal govermment filed a
lawsuit against the City of New York (“NYC”)
for failing to comply with the requirements of
the federal underground storage tanks
("USTS”). 16 NYC agencies or departments
collectively owns at least 1,600 underground
storage tanks in atleast 400 locations The
complaint alleges that City facilities failed to
comply with the 1998 deadline for upgrading
USTs, did not maintain adequate records
and failed to take corrective action. Based
on the number of USTs it owns, NYC faces
a potential fine of $17.6 million a day. NYC
officials say it has spent more than $140
million over the past 10 years to bring its
USTs into compliance with state and fedevral
laws.

Owner Entitled to
Reimbursement From UST Fund Prior
to Approval of Clearncwp Plan

A Virginia state court allowed a
property owners contractor to obtain
reimbursement from the Virginia Petroleum
Storage Tank Fund for the costs to remove
contaminated soil prior to receiving approval
from thc statc Dcecpartmont of Environmaontal
Quality (“VADEQ”).

In May Department Stores Company
v. Commonwealth of Virginia (No. 3356-01-
2, Va. App.), thc plaintiff rcportcd thc
discovcry of pectrolcum rclcascs at a
distribution center during the excavation of
two USTsin March 1993. On April 2"9 the
VADEQ dirccted the plaintiff to submit an
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initial abatement measure report (“lAR") and
a site characterization report (“SCR”). Three
days later, the plaintiffs contractor requested
guidance from the VADEQ about the scope
of the cleanup. When the VADEQO had not
responded in two weeks, the contractor
began removing visibly contaminated soil.
On April 21% the VADEQ notified the
contractor to remove visibly contaminated
soil but did not discuss the scope of the
clcanup. Aftcr thce plaintiff submitted its AR
and SCR, the VADEQ issucd a no further
action letter.

The plaintiff then applicd for
rcimburscment of approximatecly $600,000.
The VADEQ only authorized payment of
$76,000 bccausc of documcntary issucs.
After resubmitting its application, the VADEQ
awarded the plaintiff an additional $62,000
but denied reimbursement for removal costs
incurrcd prior to April 21%" and for costs of
the soil excavation below the water table.
The plaintiff appealed the decision and the
trial court affirmed. However, the appeals
court reversed the decision, ruling that the
statec UST law rcquircd UST owncrs or
operators to take initial abatement actions to
prevent further releases or migration. Since
these actions do not require prior approval
by VADEQ, the court said the plaintiff was

entitled to be reimbursed for these
expenses.

Commentary: Bccausc of limitced funding
and instances of fraudulent applications,

many state UST trust funds have strict
procedures for applying for cost
reimbursements. If a UST owner or operator
intends to seek reimbursement if a
purchascr will be taking an assighnmcnt of
any rights to reimbursement of UST funds, it
is important to understand these eligibility
and administrative requirements prior to
commencing any UST work or closing the
transaction.

Strare Court Reduces Penalties
Assessment Against I.essor of Gasoline
Station

In DNREC v. Front Street Properties
(No. 298, 2001 Sup. Ct. 10/29/02), thc Front
Strect Propcrtics (‘FSP?) acquircd a
shopping ccnter with a gasoline station in
1986 and renegotiated the existing lease
with Easton Petroleum, Inc. (“Easton”), the
operator of the service station. In 1991,
Easton filed a chapter 11 bankruptcy
proceeding and continued to operate at the




property until it went out of business in 1995.
Easton left the USTs at the site. The
Delaware UST regulations require that either
the owner or operator permanently close
USTs that are out-of-service for more than
12 months.

FSP filed an adversary proceeding
in the bankruptcy proceeding to force Easton
to comply with the terms of the lease. In
August 1998, Easton removed the USTs.
The statc Dcepartment of Natural Resources
and E nvironmental C ontrol (“DNREC”) then
sought civil penalties from FSP and its
partncr AHK Properics for the period of time
that the USTs remained illegally in the
ground. The trial judge suspended a portion
of the penalties and assessed FSP and AHK
$14,500 and $7,070, rcspectively. The tral
court said it reduced the penalties because
FSP had no history of environmental
violations and its actions did not causc any
demonstrable environmental harm. In
addition, thc court felt the amount of the
penalties would be sufficient to notify the
regulated community that DNREC should be
takcn s criously. Both the DNREC and FSP
appealed.

FSP argucd that it was not liable as
an owner or operator of the USTs. The court

.

L.

I'ederal LBP Inforcement

Actions

Franklin Picrce Law Ccnter agrced
to pay a finc of $22,374 and spcnd at lcast
$103,265 to resolve alleged violations of
federal LBP disclosure rules. EPA alleged
that the law school failed to provide student
residents with the BP disclosure notices for
five homes located in Concord that the law
school rents to students Under the terms of
the agrcement, Franklin Picrce will abate
lcad paint in thec intcriors of thc propcrtics
thatit now leases for student housing. The
school will follow HUD Guidelines for
performing the abatemaont

EPA also filed cnforcement
complaints against two Manchester, New
Hampshire realty companies for failing to
provide required LBP notices to homebuyers
and renters. EPA proposed a fine of $33,892
for Senecal Properties and $13,200 for
Lacerte Realty.

EPA filed a complaint against New
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said that the Delaware Underground Storage
Tank Act defined a responsible party has
anyone who has a legal or equitable interest
in a UST or facility containing a UST.
Because the lease provided that all
improvements and fixtures at the property
were the sole property of the lessor that the
lessee had no right to remove, the court
rejected FSP’s argument it was not a UST
owner or operator. Moreover, the bankruptcy
procceding terminated the lcasc so that
USTs reverted to the defendant. The court
also found that the tHal court had not abused
its discrection in reducing the penalties.
Commentary: One of the powerful tools that
a debtor has in a bankruptcy proceeding is
to reject burdensome leases. If the property
owher does hot insist that the debtor
address cnvironmcental issucs at the site, the
propcrty owncr can find itsclf saddled with
the costs of remediating the environmental
problems with no recourse to the debtor.
Thus, it is important for landlords to evaluate
thc cnvironmental conditions of any propcrty
that a debtor proposes to reject and file
claims or request relief from the bankruptcy
court.

o
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York Presbyterian Hospital seeking
$324,060 in fines for failing to provide LBP
notices to physicians and their families living
in 29 residential units located in White
Plains, New York. Seven of those units had
children under the age of six and two had
children between the ages of six and
eighteen. In addition, at least two women
were preghant and gave birth to thcir
children while living in the WHhite Plains
housing. Neither received any lead
disclosure information from the hospital prior
to or during their prcgnancics.
Contractor Fined for Improper

Disposal of I.BP Debris

D&D Sandblasting of Somerset,
Mass. agreced to pay a $5,363 finc for failing
to propery test and identify lead-containing
hazardous wastc whilc sandblasting a
building in Falls River, Mass. EPA allcged
that the company generated failed to
propcHy test the debris and identify it as a
hazardous material. As a result, the paint




debris was included among 8.9 tons of
waste shipped to a solid waste landfill that is
not licensed to accept hazardous waste.
Lead dust and debris also contaminated
large parts of the building, including the
dance studio, which taught children under
age 6 and employed a pregnant dance
director.
Commentary: In 1998, EPA proposed to
suspchd the RCRA toxicity rule for LBP
debris generated by deleading, renovation or
demolition activitics at targcet housing
coverced by the L BP disclosure rule as well
as public and commercial buildings if the
LBP debris was managed in accordance
with the requirements of the proposed rule.
EPA recently withdrew the proposed rule
beccausce of adversec commcents. When a
building owner hires a contractor who
produces h azardous w aste, both the owner
and contractor can be liable as co-
generators of the LBP Debris.
Utility Fined for Abandoning PCB
Trarnsformers

A New Hampshire utility agreed to
pay a $6,765 fine to settle allegations that it
failed to properdy mark and store PCB-

contaminated transformers and dispose of
them in a timely manner. EPA had charged
that Fitchburg Gas and Electric (“FG&E")
had formery  operated an electrical
substation in a building in Fitchburg and had
left behind two transformers that were
contaminated with PCBs. The agency said
the company failed to propery date the two
out-of-scrvice PCB-contaminatcd
transformers be propery dated, stored two
regulated transformers on site for no more
than 30 days without registering the facility
and failed to dispose the stored PCB-
contaminated transformers be disposed of
within one year.

Commentary: This enforcement proceeding
shows the importance of determining the
status of transformcrs when acquiring a
business with mothballed or abandoned
facilities. During due diligence, the purchaser
should determine who owns the
transformers, if the transformers contain
PCBs, if they have been propery registered
and whether the owner has complied with
the other PCB storage, marking and
disposal requirements.

I:PA Issues Guidelines for Brownfield

Financial Assistance

The Small Business Liability Relief
and Brownficld Rcvitalization Act
(“Brownfield Amendments”) created a
statutory brownfield financing program. In
October, EPA issued two guicdance
documents that establish the new national
brownfield program and replace the
administrative brownficld asscssmont and
clcanup revolving loan fund pilot programs
that the agency established in 1995.

The “Proposal Guidelines for
Brownfields Assessment, Revolving Loan
Fund, and Cleanup Grants” (“Brownficld
Funding Guidance”) crecated a two-step
proccdurce for applying for brownficld loans
and grants and also containcd EPA’s
preliminary interpretation of the parties and
sites that are eligible for financial assistance.
EPA indicated that it expected to make up to
200 awards in fiscal year 2003. This financial
assistance may be used to address sites
contaminated by petroleum and hazardous
substances, pollutants, or contaminants
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including h azardous s ubstances co-mingled
with petroleum.

The deadline for submitting
preliminary applications (khown as Initial
Proposals) for the 2003 asscssment,

revolving loan fund, and clcanup grants was
Dccember 16",

Eligible applicants may apply for
three types of funding. The first category is
brownfield assessment grants. These grants
may bc uscd to invcentory, characterize,
assess, and conduct planning and
community involvement related to brownfield
sites. The grants may be awarded to an
eligible entity on a community-wide or
individual site basis Eligible entities may
apply for up to $200,000 to address sites
contaminated by hazardous substances,
pollutants, or contaminants including
hazardous substances co-mingled with
pctrolcum) and up to $200,000 to addrcss
sitecs contaminatcd by pctrolcum. Rccipicnts
may also use a part of their grant to pay for
insurancc premiums. Applicants may
recquest a waiver of the $200,000 limits up to
$350,000 for sites contaminated by




hazardous substances, pollutants, ar
contaminants including hazardous
substances co-mingled with petroleum and
up to $350,000 to address sites
contaminated by petroleum. The waiver
rcquest is bascd on the anticipated level of
contamination, size, or ownership status of
the sitc. Howcever, this waiver recquest would
have to be processed by EPA headquarters
and can complicate review of the applicant's
proposal

Thce sccond catcgory of financial
assistance is the brownfield revolving loan
fund (“RLF”) grants. Eligible entities may
rcceive up to $1 million for a five-ycar period
to capitalize thcecir own brownficld revolving
loan programs. These funds may be used to
address sites contaminated by petrolcum
and hazardous substanccs, pollutants, or
contaminants including hazardous

substahcces co-minglcd with pctrolcum.
Coalitions of eligible entities may apply
together under one recipient for up to

$1,000,000 per eligible entity. These funds
may be used to remediate brownfield sites in
the form of 1 or more loans to an eligible
entity, a site owner, a site developer, or
anothcr pcrson scleccted by the cligible
chtity.

RLF grant recipients must use at
least 60% of the funds to capitalize a
revolving loan fund. The RLFs should
gcncrally provide no-intcrest or low-intcrest
loans for brownfields cleanups. An RLF

grant rccipicht may also usc its funds to
award subgrants to othcer cligible cntitics
including non profit organizations for

brownficld clcanups on sitecs owncd by the
subgrantee. However, an RLF grant
recipient may use no more than 40% of the
RLF for cleanup subgrants and may not
subgrant to itself. Recipients may also use a
part of thcir grant or loan to pay for
insurance premiums.

Existing Brownfields Cleanup
Revolving Loan Fund (“BCRLF”) recipients,
may choose to "transition" their grants to the
requirements of the new law. EPA’s
“Transitional Guidelines for Brownfield
Cleanup Revolving Loan Fund Pilots”
indicated that BCRLF recipients who choose
to transition must comply with all
requirements of the new Ilaw. BCRLF
recipients who do not choose to transition
will continuc to opcrate pursuant to thce

tcrms  and conditions of thcir
coopcrative agrcemonts

The third category of brownfield
funding is the brownfield cleanup grants.
Eligible governmental entities and non-profit
organizations may rcccive dircct grants to
remediate eligible brownfield sites owned by
the cligible cntity o r n on-profit o rganization.
An eligible entity may apply for two-year
cleanup grants of up to $200,000 pcr site for
as many as five sites that are owned by the
applicant. These funds may be used to
address sites contaminated by petroleum
and hazardous substances, pollutants, or
contaminants including hazardous
substancecs co-minglcd with pctrolcum.
Recipients may also use a part of their grant
to pay for insurance premiums.

Both the revolving loan fund and
cleanup grants require a 209% cost share
which may bc in the form of a contribution of
money, labor, material, or services from a
non-federal source. If the cost share is in the
form of contribution of labor, matcrial, or
other scrvices, it must be incurred for an
eligible and allowable cost under the grant
and not for ineligible costs. An applicant may
rcquest a waiver of the 209% cost sharc
requirement based on hardship.

The Brownfield Amendments
provided that only “eligible entities” may
qualify for brownficld funding. In addition,
nonprofit organizations may rcccive clcanup
grants. The Brownfield Funding Guidance
indicated that eligible non-profits include
corporations, trusts, associations,
cooperatives, or other organizations
opcratcd primarily for scicntific, cducational,
scrvice, charitable, or similar purposc in the
public interest that are not organized
primarily for profit and use n et proceeds to
maintain, improve, or expand the o peration
of thc organization.

To be eligible for funding, the
propcerty must fall within the ncw CERCLA
definition of a “brownfield site”. The
Brownficld Amocndments listed types of
properties that were excluded from funding
cligibility. Thc Brownficld Funding Guidancc
narrowed some of these exceptions. For
example, the Brownfield Amendments stated
that pctrolcum sitcs may bc cligible for
funding if thcy arc of "rclatively low risk”
comparcd with other "petrolcum-only” sites
in the state, there is no viable responsible
party and the site is not subject to a RCRA

cxisting




§9003(h) corrcctive action ordcr. The
Brownficld Funding Guidancce indicated that
sites that are hot beihg cleahed up with
federal LUST Funds or that are subject to a
response action under the Oil P ollution A ct
of 1990 (“OPA”) would be considered “low-
risk” sites. Moreover, to satisfy the
requircment that there is no other viable
rcsponsible party, the applicant simply has to
indicate that it owns the site and is not
responsible for the contamination. The fact
that financially viable former owners or
operators may exist will not preclude the
current, innocent owner from applying for
brownfield financial assistance.
For minc-scarrced lands, the

Brownfield Funding Guidance indicated that

eligible sites include land, associated waters,

and surrounding watcrsheds where
extraction, beneficiation, or processing of
coal, orcs and mincrals has takcn placc.

Examples of non-coal minc-scarrcd lands
include abandoned surface and deep mines,
abandoned waste rock or spent ore piles,
abandoned roads constructed wholly or
partially of waste rock or spent ore,
abandoncd tailings, disposal ponds, or pilcs,

abandoned ore concentration mills,
abandoned smelters, abandoned cyanide
hcap lcach piles, abandoncd dams

constructed wholly or partially or waste rock,
tailings, or spent ore, abandoned dumps or
dump areas used fTor the disposal of waste
rock or spent ore, acid or alkaline rock
drainagc, and watcrs affected by abandonced
metal mine drainage or runoff, including
stream beds and adjacent watersheds.

Mine-scarred lands include
abandoned coal mines and lands scarred by
strip mining such as abandoncd surface coal
mine areas, abandoned deep coal mines,
abandoned coal processing areas,
abandoned coal refuse areas, acid or alkaline
mine drainage, and associated waters
affected by abandoned coal mine (or acid
mine) drainage or runoff, including stream
beds and adjacent watersheds.

Sites with Controlled Substances
that are eligible for brownfields funding may
includc private residences, formerdy uscd for
distribution of
drugs
potcential
substances or
hazardous

the manufacture and/or
methamphetamines or other illegal
where there is a prescnce or
prescnce of controlled
pollutants, contaminants, or
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substances (e.g.. rcd phosphorous,
kerosene, acids).
For the CERCLA removal action

exclusion, the guidance indicated that once
a removal action is complete, the property
may be eligible for brownfields funding
without having to obtain a property-specific
funding determination. Applicants for such
sites would have to include documecntation
that the removal action was completed. For
purposes of eligibility for brownfields funding,
EPA said that a removal action will be
considered complete when the actions
specified in the action memorandum are met
or when the contractor has demobilized and
left the site. Parcels of facilities not affected
by removal action at the same property may
apply for brownficlds funding and may bc
cligible for brownficlds funding on a
propcrty-spocific basis. If a foderal
brownficlds-fundcd sitc asscssmcent results
in identifying the need for a new removal
action, the grantee may continue to expend
asscssment  grant  funds  on additional
assessment activities. However, any
additional expenditure of federal brownfield
funds and any additional sitc asscssmecnt
activities should be conducted in
coordination with the OSC for the site.
Nevertheless, sites where there are removal
actions may be celigible for brownfields
funding if a grant or loan applicant can
demonstrate that brownfields funding will
ensure protection of human health and the
chvironment and promotce cconomic
development, or the preservation of green
space. In such cases, EPA will consider
providing funding to ahn cligible cntity for
assessment or clean up activities at the site,
oh a property-specific basis.

The exclusion for RCRA-requlated
sites does not include RCRA interim status
facilities that are hot subject to any
administrative or judicial order or conscent
decree, interim status facilities that are
subject t o a dministrative or judicial orders

that do not include corrective action
rcquircmaonts or any othoer clcanup
requirements, and parcels of RCRA

facilities that are not subject to a RCRA
permit or administrative or judicial order.
While poermitted facilitics that have filed
closurc notifications and arc procccding
with final closure are generally not eligible
for funding, RCRA hazardous waste
landfills that have submitted closure




notifications may bc cligible for brownficlds
funding if a grant or lecan applicant can
demonstrate that brownfields funding will
ensure protection of human health and the
chnvironmaoent and promotc cconomic
developmcent, or the prescrvation of grcchn
spacc. EPA will consider providing funding
to an eligible entity for assessment or clean
up activitics at thc sitc on a propcrty-
specific basis. Any propcrty or site that has
been issued a RCRA permit may also be
eligible for brownfields funding on a site-
spccific basis if a grant or loan applicant
canh demonstrate that brownfields funding
will cnsurc protcction of human hcalth and
the environment and promote economic
development, or the preservation of green
space.

EPA said that the exclusion for
properties held or under the control of the
federal government would not apply to
privately-owned, Formerdy Used Defense
Sites ("FUDS”) or privately-owned,
Formmedy Utilized Sites Remedial Acdction
Program (“FUSRAP?) propcrtics. In
addition, thc c xclusion w ould n ot a pply to
other former federal properties.

Thec guidancce indicated that thce
PCB exclusion applies to portions of
properties where there has been a release
or disposal "PCB remediation waste" and
EPA has initiated an involuntary action to
address the PCB contamination. Howcever,
the exclusion will not apply for site
assessment grants for portions of
properties where EPA has initiated an
involuntary action with any pcrson to
addrcss PCB contamination. EPA also
indicated that all portions of properties are
eligible for cleanup and RLF grants except
where EPA has an ongoing action against
a disposcr to address PCB contamination.

The LUST exclusion will not apply
for any of the USTfields pilots, sites or
portions of properties where an
assessment was completed using LUST
trust funds and the state has determined
that the site is a | ow-priority U ST site but
additional cleanup is required and the site
is a good candidate for economic
revitalization. Another category of LUST
sites that arc cligible for brownficld funding
arc sites or portions of propcrtics where
LUST money was spent for emergency
activities, the site was then determined to
be ineligible for further expenditures of
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LUST trust funds but additional funding is
nccessary for continucd asscssment
and/or cleanup that will contribute to
economic revitalization of the site. Finally,
when a state agency has uscd LUST trust
fund moncy for statc program ovcersight
activitics but has not expcnded LUST trust
funds for specific assessment and/or
clcanup activitics at thc sitec, thc sitc may
be cligible for brownficlds funding under a
property-specific basis.
EPA To Award New Job Training
Grants

EPA also announced that the
deadline for submitting proposals for the
new National Brownfields Job Training
Grants has bccn cxtended to Fcecbruary 1 4,
2003. To assist applicants, the agency
issued a “Proposal Guidelines for
Brownfields Job Training Grants” (67 FR
79083, December 27, 2002).

Eligible entities and non-profit
organizations may be awarded National
brownficlds job training grants The grants

may be used to provide training to facilitate
site assessmehnt, remediation of brownfields

sites, or site preparation. Each Job Training
grant may be up to $200,000 for a two-year
period. EPA expects to select approximately
10 Brownficlds Environmcntal Job Training
grants by the end of April 2003. Grant
applicants must be located within or near
ohe of the EPA-funded brownfields grant
communitics.

The National Brownficlds Job
Training Grants will be awarded on a
com pctitive basis using a onc-step proposal
selection process. As with the brownfield
funding program, applicants for job training
grants will be evaluated using two criteria:
threshold critcria and ranking critcria.
Applicants must meet the threshold criteria
to be considered for an award. Once past
this h urdle, the applicants will be evaluated
using the ranking criteria to determine
whether to make an award and the amount
of funds to be awarded.

I'PA Announces Targeted

Brownfield Assessments

Since 1997, the EPA has been
funding statc and tribal responsc p rograms
including Superfund Core funding for state
and tribal voluntary clcanup programs as
well as pre-remedial site assessment
funding for conducting Targeted Brownfields




Asscssmcents (“TBAs”). This program has
bcen uscd in the past to supplement state
and tribal assessment activities at Brownfield
sites and was funded by appropriations to
the superfund program.

EPA recently announced that would
award up to $1.5 million in Targcted
Brownfields Assessments grants (67 FR
70594, Novecmbcer 25, 2002). This round of
Targctced Brownficld Asscssmcents will be
fundcd out of thc $50 million statc rcsponsc
program authorized by the Brownfield
Amendments.

The specific eligibility requirements
are set forth in the “Grant Funding Guidance
for State and Tribal Response Programs.” In
general, for a state or Indian tribe to receive
funding under CERCLA section 128(a), it
must cither have entered into a Memoranda
of Agreement (“MOAs”) with EPA or
demonstrate that their response program
has the following clements:

A timely survey and inventory of
brownfield sites in the state or tribal land-
EPA will negotiate work plans with states
and Indian tribes to achicve this goal
cfficiently and within a rcalistic time frameo.

Oversight and enforcement
authorities or other mechanisms and
resources- States and Indian tribes must
include, or demonstrate that they are taking
rcasohable steps to include cnforcement,
funding, or other programmatic resources
(including staff) to cnsurc that the nccessary
response activities are completed if the
person conducting the response activities
fails to complete the activity, including
operation and maintenance or long-term
monitoring activitics.

Mechanisms and resources to
provide meaningful opportunities for public
participation- States and Indian tribes must
include, or be taking reasonable steps to
include mechanisms and resources for
public paticipation, including public access
to documents, a mechanism enabling
persons in communities affected by a
brownfield to request performance of a site
asscssmcent, and

Mechanisms for approval of a
cleanup plan and certification that cleanup is
complete- This mechanism can include a
licensed site professional program.

Additionally, states and Indian tribes
including those with MOAs (Arkansas,
Colorado, Dclawarc, Florida, lllinois, Indiana,
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Kansas, Maryland, Michigan, Minncsota,
Missouri, Ncecw Mexico, Ohio, Oklahoma,
Rhode Island, Texas, Virginia, Wisconsin,
and Wyoming) must maintain and make

available to the public a record of sites at
which response actions have been
complcted in the previous ycar and arc
planned to be addressed in the upcoming
ycar in ordcr to qualify for scction 128(a)
funding.

Commentary: The Targeted Brownfield
Asscssmcent program can bce a valuablc
altermative to developers and non-profits that
do not qualify for or rccecive the com pctitive
national brownfield grants. Targeted site
asscssment grants can bec uscd by
community groups to determine if a site
poscs hcalth risks to ncarby residents.
Unlike the competitive brownfield grants,
community groups do not need to own the
site to qualify for this financial assistance but
only have to have access to the site.

FEPA Launches Green Building
Brownfield Initiative

To spur cohstruction of
environmentally friendly buildings on
Brownfields propetrties, EPA recently
awardcd cight Grcen Buildings on

Brownfields demonstration pilot projects.
Grecen buildings conscrve cnergy, watcer and
materials and create healthy indoor and
outdoor chvironmcecnts. EPA will providce
$15,000T in technical assistance primarily in
the form of consultant services for building
design and watcr cfficichcy. EPA hopcs
these pilots scrve as modcels for localitics
and developers to build residential,
commevrcial, institutional and industrial
buildings green buildings or remodeling of
existing buildings on Brownfields. The
projects are located in: Springfield, Mass.;
Tolcdo, Ohio; Kauai, Hawaii; Mt. Shasta,
Calif.; Spartanburg, S.C.; Little Rock, Ark.;
St. Louis, Mo.; and Baltimore, Md. The pilots
include and even major.

For example, the Green Building on
Brownfields for Springfield involves
construction of a 25,000 square foot building

on a Brownfield that Iincorporates the
following dcsign clemconts: optimal cncrgy
performance, use of renewable energy

sources, daylighting technology, and the use
of low-emitting construction materials. The
area consists of ten propetties, totaling 1.2
acres. Sprindfield previously received a
$400,000 Brownfield Assessment Pilot grant.




Report Discusses Obstacles for
Developing Rural Brownfields
A report by the National Association
of Dcvclopmaont Organizations found
brownfield redevelopment in rural and small
metropolitan areas faces many obstacles.
According to “The State of Rural and Small
Metropolitan Brownfields Redevelopment”,

the most common challenges for rural
brownficlds arc limited local funding
resources and technical assistance for
leveraging additional funds, misinformation

about the costs and hcalth risks associated
with brownfields, reuse restrictions,
inconsistent support from state programs,
rural demographics that limit local technical
expertise and drives up project costs, and
rural gecography that drives down
redevelopment demand because of the
abundancc of grccen space.

Indianapolis Establishes RLF
The City of Indianapolis rccently
created a brownfield revolving loan program
that will provide $300,000 in financial
assistance to d evelopers a nd non-profits to
investigate and remediate brownfields. Since
the program’'s inception, the c<city has
awardcd scven grants totaling $82,282.
Undcr the city RLF, grants arc
available for community groups and non-
profits. The maximum grants to thesc
groups will bec $20,000 with a 50% match. In
addition, loans of up to $50,000 are available
for privatce dcvclopcers and non-profits. The
loans will carry interest rates ranging from
2.5% to 3.0% depending on the length of the
loan.
HUD Awards 23 Brownfield Grants
HUD recently awarded $25.3 million
in Brownfield Economic Development
Initiative (“BEDI”) grants to 23 communities.
The agency also guaranteed $98.8 million in
section 108 loans for projects on brownfield
sites. Since 1998, HUD has awarded $ 124
million in BEDI grants and $548 million
Section 108-guaranteed-loans in 99
communities. These funds have leveraged
another $3.2 billion in other public and
private funds.
Anaheim will receive $650,000 of
BEDI funds and $6.5 million in Section 108
loan funds for the dcevelopment of a
brownficld sitc as a 25-acrec retail center and
public plaza. The project will include a home
improvement center, a supermarket, four
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retail establishments and restaurants. The
City estimates the project will result in the
crcation of GO5 ncw jobs. Thce BEDI funds
will be used to fund the first two years of
interest payments on the Section 108-
guarantced loan and the Scction 108 funds
will be used to fund property acquisition,
demolition and rclocation. An additional $3.3
million in other public development funds
have been committed to the project. Total
project costs are estimated to be more than
$50 million.

Bakcrsficld will rececive $250,000 of
BEDI funds and $1 million in Scction 108
loan funds to redevelop a brownfield site on
the Old Town Kem Mixed-Use Project. The
project will develop 40,000 scquare feet of
new retail space, rehabilitation of a 23,000
squarc foot building, construction of 50 units
of senior citizen housing, along with the
construction of a public plaza area and a
cultural theater. The Old Town Kermn Mixed-
Usc Projectis ¢ xpected to crecate 106 new
jobs for the community. The City will use the
BEDI grant and the Section 108 loan for
acquisition and clecarance. The City expoects
this projcct to gcncecrate an additional
$952,500 in other private investment. Total
project costs are estimated to equal $13
million.

Los Angeles will receive $2 million of
BEDI funds and $5,525,000 million of
Scction 108 loan funds for a brownficld sitc
in South Central Los Angeles. The new
development will involve the demolition of
Santa Barbara Plaza and the construction of
new retail space, homes, senior housing and
a community center. The MaHton Square
development is expected to create 413 new
jobs for the community along with 140
homes for moderate-income homebuyers
and 1 80 units of a ffordable senior housing.
The City will use the BEDI grant for interest
paymaoehnts on thce Scction 1 08 loan, as wcll
as for demolition and environmental
rcmediation. The Scction 108 loan will be
used for property acquisition and the
rclocation of cxisting busincsscs. Total
project costs are estimated at $125 million.

Los Angeles will also receive
$1,400,000 of BEDI funds and $7,400,000
million in Section 108 loan funds for the
Black and Decker property in the San
Femando Valley. The developed will include
construction of new retail and industral
space, anchored by a Lowe's home




improvemeoent store and a Gigantc
supermarket. The preoject is expected to
crcate 622 new jobs for the community. The
City will use the BEDI grant for interest
payments on the Section 108 loan and for
projcct dclivery costs. The Scction 108 loan
will bec uscd for propcrty acquisition. The City
expects this project to leverage an additional
$3,000,000 in private investment. Total
project costs are estimated at over $40
million.

Richmond will receive $1 million of
BEDI funds and $1 million in Scction 108
loan funds for 13.9-acre brownfield site in
the downtown redevelopment arca. The
Miraflorcs Housing Dcvclopmcnt Projcct will
develop 100 low-income rental units and 100

ownership units for sale to low- and
moderate-income first time homebuyers.
The City will use the BEDI grant and the
Section 108 loan guarantee for
chvironmental remediation and site

preparation. The City expects this project to
generate an additional $1 million in other
private investment. Total project costs are
estimated to be $55 million.

San Jose will receive $2 million of
BEDI funds and $ 18 million of S ection 108
loan funds to construct two retail centers.
The project will involve remediation of the
sitec where gas stations, dry clecancrs and
abandoned agricultural wells have been
located. The BEDI funds will be uscd to

assist in land assembly. The Section 108
loan will also bec used to finance land
assembly and acquisition. The City's

Recdevelopment Agency has committed an
additional $14 million to the project and
cstimates the creation of more than 600
jobs. Total project costs are estimated to
total $71.4 million.

Visalia, Califomia will rcceive
$244,000 of BEDI funds and $855,000 of
Scction 108 loan funds to construct a
parking structure in conjunction with a major
expansion of the Kaweah Delta Health Care
District Hospital in the downtown arca. The
BEDI funds will bc uscd to acquirc and
remediate a nearby brownfield site, relocate
existing businesses and demolish existing
structures. The Section 108 funds will be
uscd for design and land asscmbly costs for
the parking structure. The first phase of the
hospital cxpansion is cxpccted to gencerate
200 new jobs, with total project costs of $75
million.

Miami will reccive $1 million of BEDI
funds and $4 million in Section 108 loan
funds for a brownfield project that will result
in 198 units of affordable and market rate
for-sale housing along with new commercial
and retail space. The Wagner Square
Project is expected to crecate 195 new jobs
for the community. The City will use the
BEDI grant for site remediation. The Section
108 loan will be used for acquisition,
remediation and construction. Total project
costs are estimated to total $34 million.




Pompano Beach will receive
$500,000 of BEDI funds and $2.8 million of
Scction 108 loan funds for recmcdiation and
redevelopment of a brownfield site in the
City's Northwest Community Redevelopment
Arca. The project will include 24 acres of
retail and office space, housing for the
eldedy and mixed-income housing, and is
cxpccted to crcatc 238 ncw jobs for thc
community. The City will use the BEDI grant
to pay the interest on the Section 108 loan
for the first two ycars. The108 loan will be
used for property acquisition, remediation,
rclocation and construction costs. The City
expects this project to generate an additional
$500,000 in othcr public funds. Total projcct
costs are estimated to be $55 million.

Rockford, Ilinocis wiill rocceive
$300,000 of BEDI funds and $900,000 of
Section 1 08 loan g uarantee to remediate a
brownfield site in the South Main Street
Rcdcvclopmcent projcct. The City will usc the
BEDI grant for remediation and the Section
108 loan will be used by the Rockford Local
Dcvceclopment Corporation for part of the
construction of thc project. Approximatcly
$4.4 million of other public dollars have been
leveraged for the project, and total project
costs are estimated at $ 7.2 million.

WatcHoo, lowa will reccive $2
million in BEDI funds and $8.75 million in
Section 108 loan funds to finance
brownficlds rcdevelopment, river  walk

improvements and affordable housing along
its Ccdar Vallcy Rivcerfront Rchnaissancc
initiative. The BEDI funds will bec uscd to
finance the River walk Loop project as well
as site clearance activities at brownfield sites
in the East River District. BEDI funds will
also be used to provide homebuyer
assistance to low- and modcrate-incomeoe
familics in the Ccedar River ncighborhood.
The Section 108 loan will be used to finance
the acquisition of brownfield properties and
for othcr sitc improvements. The City
estimates the creation of more than 580 jobs
as a result of these investments and total
projcct costs arc cstimated to at morc than
$72.5 million.

Worcester, Mass. will receive $1
million of BEDI funds and $2.45 million in
Section 108 loan funds for the 30 acre
Gardner-Kilby-Hammond Strecet
Neighborhood Revitalization Project. The
project includes the construction of a new
Worcester Boy's and Gif's Club facility, the
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Clark University athletic complex and 80
units of affordable rental and
homcowncrship housing. The Gardner-Kilby-
Hammond project is expected to create 300
ncw jobs for thc community. The City will
usc the BEDI grant and the Scction 108 loan
for site preparation and environmental
remediation. The City expects this project to
gencrate an additional $3 million in other
private investment. Total project costs are
estimated at $32 million.

Flint, Michigan will reccive $780,000
of BEDI funds and $1,872,000 of Section
108 loan funds to remecdiate and rchabilitate
a downtown 55,000 square foot building and
its 20,000 squarc foot anncx. The BEDI
funds and the Section 108 will be used to
assist in the remecediation and rchabilitation of
the buildings and for working capital. The
City estimates that 213 jobs will be created
as a result of the project. Total project costs
arc cstimatcd at $2.9 million.

Wayne County will receive $650,000
of BEDI funds and $750,000 of Section 108
loan funds to rcmediatce and rcdevelop a
brownficld sitce in thce City of Hamtramck.
The project will include rehabilitation of 62
homes and the construction of 50 hew
homes for low- and moderate-income
residents. Wayne County will usc both the
BEDI grant and the Section 108 loan for site
preparation and construction costs. The
County cxpeccts this project to gencrate an
additional $2,096,774 in other p ublic funds.

Total projcct costs for thc devceclopmcent of
the infrastructurc arc cstimated to bce
$2,400,000.

Carlsbad, New Mexico will receive
$775,000 in BEDI funds and $2,015,000 in
Section 108 loan funds for a water park on
the 35-acre Burlington Northern Santa Fe
Railway b rownficld sitc. The BEDI and 1 08
funds will finance infrastructure and
conhstruction costs, as well as architectural
and cnginccering fces. The BEDI funds will
serve as a grant and the Section 108 funds
will be a loan to the private developer of the
watcr park. An additional $2,060,000 will be
leveraged by the BEDI funds, with total
project costs of $4,850,000. The City
estimates the c¢reation of 100 new jobs
through the development of the water park.

Ncw York City will rececive $665,000
of BEDI funds and $3,265,000 in Section
108 loan funds to redevelop the former
Rheingold brewery in Brooklyn. T he project




will crcate 40 now units of low-income
condominium housing units along with
18,000 square feet of new retail space to

enhance community access to such services
as a supcrmarkct. The City will usc thc BEDI

grant to as a loan loss reserve for the
Scction 108 loan guarantcce and for
construction of the commercial and retail

portion of the deveclopment. The Scction 108
loan will also be used to finance construction
of the new commercial and retail space. The
City cxpccts this projcct to gcncratc an
additional $2,112,000 in other p ublic funds.
Total project costs are estimated to be
$11,900,000.

Yonkcrs will rcccive $1 million of
BEDI funds and $3 million in Section 108
loan funds to devcelop the 4-acre Nepperhan
Vallcy Industrial Ccntcecr in thce YonKkcers
federal Empowerment Zone. The BEDI
funds will be used for acquisition of the
parcels nheeded for the Industrial Center and
to finance a portion of the required
remediation of the brownfield site. The
Section 108 loan will be used by the City to
partner with a private developer for the
acquisition and construction of commervrcial
and industrial flex-space buildings. The
funds will also provide assistance to finance
relocation activity, clearance, demolition, site

preparation and the construction of site
improvemcoents, along with loans to
businesses locating to the Center. The

project is expected to crecate 76 ncw jobs,
and total project costs are estimated to be
$8.9 million.

Chester County, Pennsylvania will
receive $2 million of BEDI funds and $4
million in Section 108 loan funds for
rcmediation and site preparation the former

Phocnix Steel Plant in the Borough of
Phocnixville. The projecct  will involve
waterfront, commevrcial and retail

development, and is expected to create 200
new jobs. The County will use both the BEDI
grant and the Section 108 loan for
rcmecediation and site preparation. Leveraging
of public resources is cstimated at $3.1
million and the total project costs are
cstimated to be $60 million.

Pittsburgh will receive $1.5 million of
BEDI funds and $4.5 million in Section 108
loan funds to rcdcevcelop the South Sidc
Works Project. The City will construct a five
level, 810-space parking garage, which will
support an office building as well as a retail,

restaurant and cntertainmont complex. The
City will use the BEDI and the Section 108
loan for construction of the parking facility.
Total project costs are estimated to be $13
million.

Reading will receive $1.1 million of
BEDI funds and $3.5 million in Scction 108
loan funds to develop a 65,000 square foot
office building. The City will usc the BEDI
and the Section 108 loan guarantee to
finance the construction. The city expects
thc projcct will crcatc 150 ncw jobs and
generate an additional $4.9 million in other
private investment. Total project costs are
estimated to be $10 million.

East Providchce, Rhodc Island wiill
receive $2 million of BEDI funds and $3
million in Scction 108 loan funds to dcvceclop
construct approxXximatcly 75,000 squarc fccot
of retail and office space. The East Pointe
Commercial Development Project is
expected to create 145 new jobs for the
community. The City will usc the BEDI grant
and the Section 108 funds for acquisition,
remediation and construction. Total project
costs are estimated to be $20 million.

Orem, Utah will receive $500,000 of
BEDI funds and $3 million in Section 108
loan funds to crecate a business loan fund.
The loan fund will be used along with private
funds to redevelop blighted commercial and
industrial arcas within thc City. The Scction
108 funds will be used to assist existing
busincsses and attract ncw busincssces to
the City. The BEDI funds will be used in
cohjunction with the Section 108 loan funds
in a ratio of one dollar for every six dollars of
108 funds. In addition to these funds, the
City of Orem has committed $125,000 of in-
kind scrvices to thce project. The City
anticipates that a minimum of 175 jobs will
be crecated through the loan fund, with total
project costs of $3,825,000.

EPA Announces a Handful of PPAs

Some EPA regional offices are
continuing to enter into Prospective
Purchaser Agreements (“PPAs") to facilitate
sales of contaminated property. The
agreements surveyed in this issue have
fairly sophisticated sales provisions.

For example, the Town of Oyster
Bay (the “Town”) cntcred into a PPA to
acquirc a 15-acres of the 30-acrce Liberty
Industrial Finishing Superfund site in
Farmingdale, Long Island that will bc uscd to
expand a public park. In exchange for a




covenant n ot to sue, contribution protection
and the release of the unperfected federal
lien against the property, the Town will pay to
EPA the difference between the value of the
propcrty in an uncontaminatcd condition
(“clcan valuc”) which will not bc lecss than
$5,300,000 and thc condcemnation award
that the Town will be required to pay to the
owners of the Property to take the property
by eminent domain taking provided that the
Town shall not pay less than $500,000. EPA
will have the right to object to the amount of
thc condcmnation award and rctain its own
appraisal to dctermince the clcan valuc of the
property for its highest and best usc. If the
Town objects to EPA’'s appraised clean
value, a third appraiser shall be appointed to
determine the value of the property. The
clean wvalue would then be the greater of
cither the amount determine by the third
appraiscr or $5,300,000. The Town also had
the option to pay EPA $4,152,000. In
addition, the Town will remove
approximately 73,000 cubic yards of soil that
will be disposed at an off-site facility and
backfill the excavation with clean soil. The
Town will also remove all liquids and sludges
from USTs ahd subsurface structures on the
site, and impose record a deed restrictions
limiting the property use to
commercial/industrial purposes or
recreational uses on the western side of the
site. Interestingly, the Town is also rcquirced
to exercise “appropriate care” as required by
the 2002 Brownfield Amendments as
opposed to the “due care” traditionally used
in PPAs. The Town also had to ackhowledge
that it might not bc ablc to usc thc sitc until
the rcmcedy was complctecd and that the
groundwater treatment system was under
the control of the parties responsible for
performing the groundwater remedy.

EPA enteredintoa PPA to allow a
bankruptcy trustee to transfer 140 acres of
the 500-acre Midwest Portland Cement
Superfund Site located in East Fultonham to
the successful bidder through a judicial sale.
The site had been operated by the Midwest
Portland Ccment Company ("MPC™ as a
cement manufacturing and limestone mining
facility until ceasing operations in March
1993. The buildings were demolished or
salvaged by a contractor and numerous
containers, drums, tanks and transformers
containing hazardous substances recmained
at the hazardous. EPA issued a 106 order to
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MPC and the contractor 1996 but necither
party completed the work. In May 1997, an
involuntary petition for liquidation was filed
under chapter 7 of the Bankruptcy Code and
a bankruptcy trustcc was appointed in Junc
1997. In Novcecmber 1997, bankruptcy court
awardced administrative cocxpcnsc priority to
EPA and the agency initiated response
actions that were completed in January
1998. The trustee and EPA settled EPA’s
claim and filed a m otion for approval of an
allowed claim of $350,000. The purchaser,
Belmont Lcasing, intcnds to conduct
limestonc and othcr mincral mining
opcrations at the site. In exchange for a
covenant not to sue, the purchaser will pay
$350,000 to EPA, provide future access to
the Site, exercise due care with respect to
any existing contamination, cooperate with
EPA and the Ohio Environmental Protcction
Agcncy (“OEPA”™), comply with all rclevant
cnvironmcntal laws and rcgulations including
closure of any remaining hazardous waste
management units identified by OEPA and
record a notice of the PPA and the remedy
selected by EPA in the title records for the
site.

The PPA for the Barbers Orchard
Antique Mall in Waynesville, North Carolina
was particularly interesting because it was
the first time we have seen a PPA contain a
waiver of EPA’s right to perfect a windfall
licn undcr the Brownficld Amcendments. The
500-acre site had been used as an apple
orchard from the eary 1900s until 1988.
During that time, the owners used an
unconventional pesticide spraying system
consisting of undcrground piping and
mixing/pumping stations that carricd a dilutc
pesticide from a central mixing area
throughout the orchard. Hoses were
connected to valves to spray trees. The site
became heavily contaminated with
pesticides from leaks, spills and flushing of
the lines. A residential development was
constructed on the property in 1988. After
pesticide contamination was discovered in
1999, EPA initiated an emergency removal
action and bcgan cxcavating contaminated
soil from 28 residences. The property was
placed on the NPL in 2001. In exchange for
a covenant not to sue and contribution
protection, the purchasers agreed to pay
EPA $3,000, exercise due care, provide
access to EPA, record a notice of the PPA in
the local land records and exercise due




carc. EPA also agrced to waive its right to
perfect a windfall lien on the property.

The consent decree in US. v
JoAnne Pollio as Execultrix of the Estate of
Richard Pollio (3:00 CV 2451 GLG)
effectively operated as a PPA. In this matter,
Richard Pollio was thc president, dircctor
and solec sharcholdcr of Somcecrs Industrial
Finishing Company (“Somers”). Fro, 1972 to

1984, Pollio hcld title to the sitc wherc
Somers operated its metal finishing
business. From 1978 to 1985, title to the

land was held in a trust and Somers
acquired the property in January 1985.

In 1996, EPA notified to Somer
providing the company with the opportunity
to pcrform or financc a rcmoval action at its
facility. W hecn S omcer did not respond, EPA
conducted a removal action at the Somers
facility in 1997 and incurrcd %$979,500 in
response costs. Richard Pollio died on
December 19, 1999 and his wife, Jo Anne
Pollio, was appointed executrix of the estate
in March 2000. On Novcember 7, 2000, EPA
notified the estate that it was a PRP and the
agency perfected a lien on the propenrty for
the amount of its response costs.

Undecr the terms of the conscent decree, the
estate agreed to pay EPA $106,000 in past
recsponsc costs within 30 days of the cntry of
thce decrce, construct a chain link fence
around the perimeter of the cap, seed any
areas of the cap that was not covered with
vegetation, and use its best efforts to
transfer the property. Best efforts were
described as listing the propcerty with a
broker, advertising the property for sale in
trade journals or newspapers of general
circulation, responding to rcasonablc
inquirics and allowing the property to be
shown at rcasonable times. The cstate was
also rcequired to file a deed notice indicating
that EPA had conducted a removal action
and that contaminated soil existed beneath
an impermcable cap that was coverced with
stone and loam. Any proposed sale price
must be at lcast cqual to 909% of the fair
market value of the property which was
ecither the price obtained under actual market
conditions, the pricc obtaincd at a
foreclosure sale or the balance of the
monrtgage if there was a transfer by deed or
other assignment in lieu of foreclosure. The
estate would tender the net sales proceeds
to EPA within 30 days of the effective date of

any transfer. The instrument conveying title
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would have to have a provision whereby the
purchaser agreed not engage in enumerated

prohibited activities such as drilling,
cxcavation or rcmoval or soil above or
adjacent to the cap. The conveyance
instrument would also indicate that the

United States was a third party beneficiary of
thc agrcement. In addition, within 30 days of
transferring title or the termination of the
cstate’s obligation to transfcr thc propcrty,
the costate would make an additional
payment of $10,000 to further reimburse
EPA for its past response costs. If the estate
was unable to sell the property within one
year of the effective date of the consent
decree, the United States had the right to
commence a judicial sale of the property
pursuant to 28 U.S.C. 2001 and 42 U.S.C.
9607(l). The consent decree also contained
stipulatecd pcnaltics of $200 pcr day pcocr
violation. In exchangc for the forcgoing, the
estate would receive a covenant not to sue
and contribution protcction.

California State Superfund Law Does
Not Require NCP Compliance
The Califomia C ourt of A ppeals for

the Fourth District ruled that thc state
Polanco Redevelopment Act does not
recuire compliance with the NCP, thereby

allowing a rcdcvclopmaont agchcy to rccovcer
cleanup costs associated with the
rcdevelopment of a contaminated site in
downtown San Dicgo.

In Redevelopment Agency of the
City of San Diego v. Salvation Army (Cal. Ct.
App., 4th Dist.,, D038835, 10/21/02), the San
Diego Redevelopment Agency discovered
USTs while performing an environmental
site assessment of the 35 blocks East
Village Redevelopment District. The city
rcqucsted that the site’s current ownecer, the
Salvation Armmy, prcparc a remediation plan.
When the Salvation Army failed to comply
with the request, the city implemented its
own cleanup. Lead from incinerator ash was
also discovered during the cleanup. The city
then sought recovery of its cleanup costs
from the Salvation Army.

A trial court awarded the city
$236,800 and the Salvation Army appealed,
arguing that the city's excavation and
removal actions did not constitute necessary
rcsponscs to "an actual thrcat to human
hecalth or the cnvironment,” as rcquircd by
the NCP. However, the appeals court found
that while the Polanco Act did incorporate




CERCLA’s definition of PRPs, the law did
not incorporatc CERCLA’S proccdural
requirements for performing cleanups.

Instcad, thc court said the law authorizes a
redevelopment agency to take any
nccessary actions that arc consistent with
other state and fedceral laws and docs not
limit a redevelopment agency’s rights to
those available under CERCLA. Since the
redevelopment agency complied with all of
procedural requirements of the Polanco Act,
the appeals court affirmed the lower court
ruling.

In a similar case, the Michigan Court
of Appeals ruled in Omega Environmental,
Inc. v. Saco & Saco, Inc (No. 223195, Mich.
App. 9/20/02) that thc state supcrfund law
did not rcquirc compliancce with thc NCP.
Moreover, the court said that cleanups could
cxcced applicable standards when it was
necessary to protect future exposed parties
such as construction workcrs and that thce
costs for such work were recoverable.
Commentary: In the 1980s, many states
enacted their own superfund laws that
modeled CERCLA. However, as Superfund
reform became bogged cdown at the federal

level, states began modifying their own
superfund laws to provide Iincentives for
rcdevceloping contaminated. As a result,

many state superfunds may now share
somc  similaritics with CERCLA but havce
thcir own uniquc innoccnt purchascr or
lender liability provisions as well as their own
cleanup procedures that permit the use of
risk-based cleanups. Since these state laws
gcncerally permit cost reccovcry or
contribution actions, it is important for
purchases of business or property to
understand the local superfund laws and to

tailor thceir duc diligence to satisfy the
recquirements of those states.

For cxamplce, purchascrs in Ncw
Jersey must pcerform a preliminary

asscsshmcent to qualify for the statc innoccnt
purchascrs defensec. This investigation
addresses more issues than the ASTM
E1527-00. Thus, a purchascr pcrforming a
Phasc | ESA that mcets the requirements of
the ASTM E1527-00 will not be able to
assert the innocent purchasers defense in
New Jersey.
Contribution Actions May Proceed In
Absence of I'ederal I'nforcement

Action

An en banc pancl of the Court of
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Appeals for the Tenth Circuit reversed an
cadicr dccision and hceld that CERCLA
contribution suits may be commenced costs
without a pre-cxisting fecderal cnforcement
action or a private party action.

In Aviall Services Inc. v. Cooper
Industries Inc., (5th Cir.,, No. 00-10197,
11/14/02), the plaintiff purchascd propcrty in
1981 that had been used for aircraft
maintenance by the defendant. Several
years later, the plaintiff discovered the
property was contaminated and remediated
the site pursuant to an order issued by the
Texas Natural Resource Conservation
Commission (“TNRCC”). Thec plaintiff filcd a
contribution action in 1997 but the district
court denicd the claim becausc no CERCLA
claims had bccn filecd against Aviall. A thrcc
judge panel of the Fifth Circuit affirmed the
trial court's ruling. Thc pancl bascd its
opinion on the first sentence of CERCLA
scction 113(f) that statecs any pcrson may
seek contribution from any person liable or
potentially liable under section 107 during or
following any civil action brought under
scctions 1 06 or 107 of CERCLA. Howcver,
the full court rejected both rulings, saying the
prior decisions had cffectively converted the
term “may”’ to “shall” or “must’ so that
contribution claims were only available
following the filing of a CERCLA civil action.
Instead, the court said the proper reading of
the phrase was a statement of non-exclusive
circumstanccs undcr which a contribution
action could bc brought.

A similar decision was rcached by
the federal district court for the eastemn
district of Wisconsin in Waukesha v. Viacom
Inc.( No. 01-C-872 ). In that case, the
plaintiff owned a landfill and brought a
contribution action against successors of
generators who had disposed hazardous
substances in the landfill from 1970 until
1996. The court agreced with the Aviall casc
and denied the defendants motion to
dismiss.

Likewise, in 218 Lakeview
Associates, L.P. v. Bigayer (N.Y.L.J. Sept.
10, 2002 E.D.N.Y.), the owner of a shopping
center was allowed to file a contribution
action against former owners of dry clecancers
that had caused releases of PERC at the
property. The plaintiff  entered into a
voluntary cleanup agreement with the state
Department of Environmental Consenrvation

(“NYDEC”) to remediate soil and




groundwater. The federal district court ruled
that CERCLA scction 113(f) docs not require
a party to bc subjcct to an CERCLA action
and denied the defendant's motion to
dismiss.

Commentary: Neary every state has
cstablishcd a v oluntary clcanup program to
help encourage the remediation of
contamination properties. One of the keys to
the success of these programs is the ability
of the voluntccr to scck rccovery undcer of its
cleanup costs under CERCLA from parties
that are responsible for the contamination,
particulary if the state superfund or

brownfield law does not have an adequate
mcchanism for rccovering costs from

rcsponsiblc partics Fortunatcly, courts in
the Second, Third, Fourth, Sixth, Seventh,
Eighth, Ninth and Tcnth Circuits have ruled
that plaintiffs do not have to be subject to
enforcement actions to bring CERCLA
contribution actions.
1I:PA4 To Perform Removal Action at
Shopping Center

EPA has agreed to perform a
cleanup at a shopping center where a string
of dry cleaning establishments released
tetrachloroethylene (“PCE”) into the soil and
groundwatcr bencath the site.

Since 1964, the current property
owner has leased a portion of the building to
dry cleaning businesses. In March 2000, two
drums of PCE wastc wcere found abancdoncd
in a wooded area near the property. The
Connecticut DEP conducted a soil and
groundwatcr invcestigation at thce sitc that
revealed high concentrations of PCE in soils
and groundwater. The contamination is
belicved to have occurred in the 1990s whilc
a previous dry-clcaning busincss opcratced
on thc sitc. EPA cstimatcs thce cost of the
recmoval action will be $360,000

Meanwhile, Michael Rosenberg who

opcratcd Avcnuc Clcancrs at the site from
1995 to 1999 agrcod to pay $249,054.70 in

restitution and was sentenced to 18 months
in prison after plecading guilty to illecgally
dumping hazardous wastc in two
Connecticut towns.

Commentary: Thc owncer of the property will
likely be required to reimburse EPA for costs
incurrcd abovc thc amount of thc rcstitution
since the owner leased the space to the dry
cleaner that was responsible for the
contamination and benefited from that
opcration from the rent it received. Since the
owner executed a lease with the responsible

party, it will not be able to assert the
CERCLA third party defense.

This case also illustrates the
importance of pcrforming comprchensive
historical investigations at older shopping
centers. While current dry cleaners may
opcrate thecir busincsscs in an

chvironmentally sound manncr, a recent
study from Florida indicated that over 90% of
dry clcancrs opcrating before 1990 have
released dry cleaning solvents into the
environment. The ASTM E1527-00 standard
also only requires that consultants review
historical sources at five-year intervals. This
intcrval can bc a problem for older shopping
centers that may have had dry clcancrs. Ycet,
the average dry cleaner operates for three
years so a five-year interval might not
identify the existence of a dry clecancer tenant.

Another data gap routinely
encountered is reliance on city directories to
identify former tenants at shopping centers.
Howcver, many city dircctorics only list thc
ownecr of the property. To cnsurc that a
comprchensive list of tecnants is developed,
the client should request the consultant to
review commercially available business
directories. These directories should be
rcvicwed for cvery ycar that thc shopping
center was in existence to make sure that
environmentally problematic tenants like dry
clcancrs will be identified.

ENVIRONMENTAL CASES
INVOLVING CORPORATE AND REAL
ESTATE TRANSACTIONS

District Court Allows Lawsuit to
Proceed Against Dry Cleaner
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I'ranchisor
A federal district judge for the
castern district of Louisiana allowed a




lawsuit to procced against the franchisor of
three dry cleaner establishments that
allegedly released Perchloroethylene
("PERC") into the soil and groundwater at a
shopping center.

In Stewart-Sterling One, LLC. v.
Tricon Global Restaurants, Inc. (Civ A 00-47,
August 9, 2002), the current owner of a
shopping center alleged that PERC had
migrated from an adjoining property that was
currently owned by Kentucky Fried Chicken
("KFC") and been operated as a dry cleaner
business from 1963-1991.

KFC had purchascd thec formcerdry
cleaner property in 1991. Prior to the
acquisition, KFC had performed a phase |
that had disclosed the existence of an
aboveground storage tank that had been
used to store PERC. KFC demanded that
thc tank bc rcmoved as a condition of the
closing but did not pcrforrm a phasc Il to
determine if the dry cleaning operations had
impacted the property. After the closing,
KFC razed the existing structure and
constructecd a ncew restaurant. When KFC
tricd to scll thc property in 1998, a
prospective purchaser performed sampling
that revealed the site had been impacted
with PERC and that the PERC had migrated
under an adjoining shopping center.

The plaintiff then brought a RCRA
citizen suit against KFC to compcel a clcanup
and sought to hold thc franchisor vicariously
liable for the acts of its former dry cleaning
franchisccs. Undcr Louisiana law, a pcrson
may be liable for the acts of an agent when
thc pcrson had thce right to control thce
physical dctails of thc agent to an extent that

would suggest that there was a
master/scrvant relationship. The franchisor
filcd a motion for summary judgment,

arguing that it did nhot mccet the test becausce
it had not paid the salaries of its franchisee's
cmployces and had not controlled the
busincss of its franchiscces.

However, the court ruled that actual
control was not required to hold a person
vicariously liable so long as the person had
the power or right to control the activities.
The court found that the franchisc
agreement gave the franchisor considerable
control and that the franchisor had visited
the site on multiple occasions to evaluate the

store oh its dry cleaning opcration,
personnel, store design and equipment.
Bccausc thcre were material facts in
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dispute, the court denied the franchisor's

summary judgment motion.

Pennsylvania District Court Allows Use
of Subsranrtial Conrtinuiry Test

A fcdceral judge from the castemn
district of Pennsylvania approved the use of
the Substantial Continuity Test in a lawsuit
involving a state funded cleanup at a plant
formery owncd by a dcfunct corporation. In
Pennsylvania v. Concept Sciences (No. 02-
2888, E.D. Pa., 12/2/02), an cxplosion
occurrcd in February 1999 at a plant owned
by Cohcept Sciences, Inc (“CSI1”). The state
DEP initiated a response action and
cventually demolished the building. In March
1999, the DEP notificd CSI1 that it could be
liable for the responsc costs incurred by the
agency. One year later, PPT Research, Inc.
(“PPT") purchased the assets of CSI.

The state filed a cost recovery action
against CSI| and PPT, arguing that PPT was
a SUGGESSOr corporation under the
substantial continuity test and that PPT knew
or should have known about CSI's potential
liability for the plant explosion. The
defendants filed a motion to dismiss,
asserting that the Court of Appeals for the
Third Circuit had not approved the use of the
substantial continuity test for determining
corporate liability. Howcever, the court said
that the Third Circuit had yet to provide any
instructions on the use of this theory of
liability so that pror decisions from the
eastern district that applied the theory wevre
controlling.

Commentary: Thc gcncral rule in most
American jurisdictions is that a corporation
that acquircs the asscts of another company
is not liable for the actions of its
predecessor. Over the years, the courts
have developed four exceptions to the
gcncevral rulc of non-liability for assct
purchascrs to makc surc that corporations
do not cvadc thcir liabilitics or to prcvent
corporate cvasion of liability or debt through
the use of corporate formalities. These
exceptions are the express or implied
assumption of liabilities, de facto merger,
mere continuation or fraud. These
exceptions have been developed under state
law and the p aricular ¢ lements required to
satisfy the exceptions can vary among the
states.

Courts tend to strictly construe these
exceptions. As a result, plaintiff's have had a
difficult timc prevailing against assct




purchasers p articulady under the "de facto" manufacturing o peration asits predecessor
and "Mcrc Continuity" tests whcere courts even Iif there is no continuity of ownership.
have required a high degree of continuity in Factors the courts have examined include:
management, personhnel and stockholders. rctention of the samc cmployces; retention
Because of this and to ensure uniform of the same supervisory personnel; retention
interpretation of federal laws, many courts of the samec production facilitics in the samec
have adopted a federal common law location; production of the same product;
approach known as the "Continuity of retention of the same name; continuity of
Enterprise” or "Substantial Continuity" assets; continuity of general business
doctrine in CERCLA litigation. This test is opcrations; and docs successor hold itsclf
essentially a more relaxed version of the out as a continuation of the previous
"mere continuation" exception. However, enterprise. Often times, the outcome of a
instead of focusing on the corporate e ntity, CERCLA contribution or cost recovery will
the Continuity of Enterprise exception depend on whether a court adopts the
analyzes whether the business operation traditional state theory of corporate
has continued. Under this theory, a successor liability or the Substantial
successor corporation may be found liable if Continuity test.

it continucs  the samec business or
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